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DAVID R. TUTHILL, JR., in his official
capacity as director of the Idaho Department of
Water Resources, and THE IDAHO
DEPARTMENT OF WATER RESOURCES,
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STATE OF IDAHO )
)ss
County of Mimdoka )

TRAVIS L. THOMPSON, being first duly sworn on oath, deposes and says:
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1. I am one of the attorneys representing A&B Irrigation District in this matter. [ am
over the age of 18 and state the following based upon my own personal knowledge.

2. Attached hereto as Exhibit A is a true and correct copy of the Idaho Department
of Water Resources’ Rules for Conjunctive Management of Surface and Ground Water
Resources, IDAPA 37.03.11 et seq.

3. Attached hereto as Exhibit B is a true and correct copy of the Idaho Department
of Water Resources’ Opening Brief on Appeal in AFRD #2 v. IDWR (Supreme Court Case Nos.
33249/33311/33399) filed with the Idaho Supreme Court on October 27, 2006.

4, Attached hereto as Exhibit C is a true and correct copy of the ldaho Department
of Water Resources’ Memorandum in Opposition to Preliminary Injunction and in Support of
Motion to Dismiss filed in IGWA v. IDWR (Jerome County Dist. Ct., Fifth Jud. Dist., Case No.
CV-2007-526) on May 22, 2007.

5. Attached hereto as Exhibit D is a true and correct copy of the Idaho Supreme
Court’s Opinion in Musser v. Higginson, 125 1daho 392, 871 P.2d 809 (1994).

6. Attached hereto as Exhibit E is a true and correct copy of the ldaho Supreme
Court’s Opinion in AFRD #2 v. IDWR, 143 Idaho 862, 154 P.3d 433 (2007).

Further you affiant sayeth nought.
DATED this 2S5 day of September 2007.
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SUBSCRIBED AND SWORN to before me thig25th day of September, 2007.

/

JUDY BARNES
NOTARY PUBLIC
STATE OF IDAHO {
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Camymission Expires: 02-12-2011
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I HEREBY CERTIFY that on the Z S%ay of September, 2007, I served the foregoing
AFFIDAVIT OF TRAVIS L. THOMPSON upon the following by the method indicated:

Clive 1. Strong U.S. Mail, Postage Prepaid
Phillip J. Rassier " Hand Delivery

John W. Homan Overnight Mail

Chris M. Bromley Facsimile

Deputy Attorneys General Email

Idaho Department of Water Resources
P.O. Box 83720
Boise, Idaho 83720-0098

Attoreys for David R. Tuthill, Jr. and
Idaho Department of Water Resources
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IDAPA 37
TITLE 03
CHAPTER 1

37.03.11 - RULES FOR CONJUNCTIVE MANAGEMENT OF SURFACE
AND GROUND WATER RESOURCES

000. LEGAL AUTHORITY (RULE 0).
These rules are promulgated pursuant to Chapter 52, Title 67, Idaho Code, the ldaho Administrative Procedure Act,
and Section 42-603, idaho Cede, which provides that the Director of the Department of Water Resources is
authorized to adopt rules and regulations for the distribution of water from the streams, nvers, lakes, ground water
and other natural water sources as shall be necessary to carry out the laws in accordance with the priorities of the
rights of the users thereof. These rules are also issued purseant to Section 42-1805(8). tdaho Code, which provides
the Director with authority to promulgate rules implementing or effeciuating the powers and duties of the department.
(10-7-94)

(01, TITLE AND SCOPE (RULE 1).

These rules may be cited as “Rules for Conjunctive Management of Surface and Ground Water Resources.” The rules
prescribe procedures for responding to a delivery call made by the holder of a senior-prierity surface or ground water
right against the holder of a jusior-pricrity ground water nght in an area having a common ground water supply, 1t is
intended that these rules be incorporated mto general rules governmg water distnibution in Idaho when such rules are
adopted subsequently. (10-7-94}

002. WRITTEN INTERPRETATIONS (RULE 2).

In accordance with Section 67-5201(19)(b)(iv), Idaho Code, the Department of Water Resources does not have
written statements that pertain to the interpretation of the rules of this chapter, or to the documentation of compliance
with the rules of this chapter. (10-7-54}

003. ADMINISTRATIVE APPEALS (RULE 3).
Appeals may be taken pursuant to Section 42-1701 A, Idaho Code, and the depariment’s Rules of Procedure, IDAPA
37.01.01. {10-7-94}

004, SEVERABILITY (RULE 4).

The rules goverming this chapter are severable. If any rule, or part thereof, or the application of such rule to any
person or circumstance is declared invalid, that invalidity does not alfect the validity of any remaining pordon of this
chapter. (10-7-94)

005, OTHER AUTHORITIES REMAIN APPLICABLE (RULE 5).
Nothing in these rules shall limit the Director’s autherity to take alternative or additional actions relating to the
management of water resources as provided by Idaho law. (10-7-94)

006. - 009. (RESERVED).

010. DEFINITIONS (RULE 19).
For the purposes of these rules, the following terms will be used as defined below. (10-7-94)

01. Area Having a Common Ground Water Supply. A ground water source within which the
diversion and usc of ground water or changes in ground water recharge affect the flow of water mn a surface water
source or within which the diversion and use of water by a holder of a ground water nght affects the ground water
supply avaiizble to the holders of other ground water rights. (Section 42-237a.g., ldaho Code) {10-7-94)

02. Artificial Ground Water Recharge. A dehberale and purposefol activity or project that is
performed in accordance with Section 42-234(2), Idaho Code, and that divens, distributes, injects, stores or spreads
water o areas from which such water will enter into and recharge & ground water source in an area having a commaon
ground water supply. (10-7-94)

03. Conjunctive Management. Lepgal and hydrologic integration of administration of the diversion
and use of water under water nghts from surface and ground water sources, inciuding areas having a common ground
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IDAHO ADMINISTRATIVE CODE IDAPA 37.03.11 - Conjunctive Management of

Department of Water Resources Surface & Ground Water Resources

water supply. (10-7-94)

04. Delivery Call. A request from the holder of a water right for adminisration of water rights under

the prior approprniation doctrine. (10-7-943
0s. Department. The Department of Water Resources created by Section 42-1701, Idaho Code.

{10-7-94)

06. Director. The Director of the Department of Water Resources appointed as provided by Section 42-

1801, 1daho Cede, or an employee, hearing officer or other appointee of the Department who has been delegated to

act for the Director as provided by Section 42-1701, idaho Code. (10-7-94}

07. Full Economic Development of Upderground Water Resources. The diversion and usc of water

from a ground water source for beneficial uses in the public interesl at a rale that does not exceed the reasenably
anticipated average rate of future natural recharge, in a manner that does not result in material injury 1o senior-priority
surface or ground water rights, and that furthers the principle of reasonable use of surface and ground water as set
forth in Rule 42. (10-7-94)

08. Futile Call. A delivery call made by the holder of a senior-prionity surface or ground water right
that, for physical and hydrologic reasons, cannot be satisfied within a reasonable time of the call by immediately
curtailing diversions under Junior-priority ground water rights or that would result in waste of the water resource.

(10-7-94}

(9. Ground Water Management Area. Any pround water basin or designated part thereof as
designated by the Director pursuant to Section 42-233(h), ldaho Code. (10-7-94}
10. Ground Water. Water under the surface of the ground whatever may be the peological structure in

which it 15 standing or moving as provided in Section 42-230a), Idaho Code. (10-7-94)
1. Holder of & Water Ripht. The legal or beneficial owner or user pursuant (o lease or contract of a

right 1o divert or to protect in place surface or ground water of the state for a beneficial usc or purpose. (10-7-94)
12, Fdahe Law. The constitution, statutes, administrative rules and case law of Idaho. (10-7-94)

13. Junior-Priority. A water right pricrity date later in time than the priority date of other water nights

bemng considered. {10-7-94)
14. Malerial Injury. Hindrance to or impact upon the exercise of a water right caused by the use of

water by another person as determined 1o accordance with ldaho Law, as set forth in Rule 42. {10-7-94)
15. Mitigation Plan. A document submitted by the holder(s) of a junior-priority ground water right

and approved by the Director as provided in Rule 043 that identifics actions and measures to prevent, or compensate
holders of senior-prienity water rights for, material injury caused by the diversion and use of water by the holders of

Junior-prionty ground water rights within an area having a common ground water supply. (10-7-94)
i6. Person. Any individual, partnership, corporation, associanon, governmental subdivision or agency,
or public or privale organization or entity of any character. (10-7-94)
1. Petitioner. Person who asks the Departiment to initiate a contested case or to otherwise take action
that will result in the issuance of an order or rule. (10-7-94)
18. Reasonable Ground Water Pumping Level. A level established by the Director pursuant to

Sections 42-226, and 42-237a.g., Idaho Code, cither generally for an area or aquifer or for individual water nghts on
a case-by-case basis, for the purpose of protecting the holders of senior-priority ground water righis against
unreasonable lowering of ground water levels caused by diversion and use of surface or ground water by the holders
of junior-priority surface or ground water rights under Idaho law. (10-7-94}

Page 3 1IAC 2007



IDAHO ADMINISTRATIVE CODE IDAPA 37.03.11 - Conjunctive Management of
Department of Water Resources Surface & Ground Water Resources

19. Reasonably Anticipated Average Rate of Future Natural Recharge. The estimated average
annual volume of water recharged 1o an area having a common ground water supply from precipitation, underflow
from tributary sources, and stream losses and also water incidentally recharged to an area having a common ground
water supply as a result of the diversion and use of water for irmgation and other purposes. The estimnate will be based
on available data regarding conditions of diversion and use of water cxisting at the ume the estimate is made and may
vary as these conditions and available infermation change. (10-7-94)

20. Respondent. Persons against whom complaints or petitions are filed or about whom investigations
are Initated. (10-7-94)

23. Senfor-Priority. A water vight priority date earlier in time than the priority dates of other water
rights being considered. (10-7-94)

22. Surface Water. Rivers, streams, lakes and sprinps when flowing in their natural channels as
provided in Sections 42-101 and 42-103, 1daho Code. {10-7-94)

23, Water District. An instrumentality of the state of Idaho creaed by the Director as provided in
Section 42-604, Idaho Code, for the purpose of performing the essennal governmental function of distribution of
water ameng appropriators under Idaho law. (10-7-94)

24, Watermaster. A person elected and appointed as provided in Section 42-605, and Section 42-801,
Idaho Code, w distribute water within a water district. (18-7-94)

25. Water Right. The legal nght 10 divert and use or to protect in place the public waters of the state of
Idaho where such nght is evidenced by a decree, a permit or heense issued by the Department, 2 bencficial or
constitutional use right or a right based on federal law, {10-7-04)

611, - 019, {RESERVEDD).

620. GENERAL STATEMENTS OF PURPOSE AND POLICIES FOR CONJUNCTIVE
MANAGEMENT OF SURFACE AND GROUGND WATER RESOURCES (RULE 20).

01. Distribution of Water Among the Helders of Senior and Junior-Priority Rights. These rules
apply to all siteations in the state where the diversion and nse of water under junior-prionity ground water rights either
mdividually or coliectively causes material injury to uses of water under senior-priority water rights. The rules govern
the distribution of water from ground waler sources and areas having a common ground water supply. (10-7-94)

02. Prior Appropriation Doctrine. These rules acknowledge all elements of the prior appropriation
doctrine as established by idaho law. (10-7-943

03. Reasonable Use of Surface and Ground Water. These rules integrate the administration and use
of surface and ground water in @ manner consistent with the traditional pelicy of reasonable use of both surface and
ground water. The policy of reasonable use includes the concepts of priority in time and superiority in right being
subject to conditions of reasonable use as the legisiature may by law prescribe as provided in Article XV, Section &,
Idaho Constitutton, optimum development of water resources in the public interest prescribed in Article XV, Section
7, Jdaho Constitation, and full economic development as defined by ldaho law. An appropriator is not entitled to
command the entirety of large volumes of water in a surface or ground water source to support his appropriation
contrary to the public policy of Teasonable use of water as desenbed in this mle. {10-7-94)

04. Delivery Calls. These rules provide the basis and procedure for respending to delivery calls made
by the holder ol a senior-priority surface or ground water right against the holder of a junior-priority ground water
right. The principic of the futile call applies to the disiribution of water under these rules. Although a call may be
denied under the futile call docirine, these rules may require mitigation or staged or phased curtailment of a junior-
priority use if diversion and use of water by the holder of the jumor-priority water right causes matenal mjury, even
though not immediately measurable, to the holder of a sentor-priority surface or ground water right 1n instances where
the hydrologic connection may be remoie, the resource 15 large and ne direct immedhate rehef would be achieved if
the junior-priotity water use was discontinued. (10-7-94)
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IDAHRO ADMINISTRATIVE CODE IDAPA 37.03.11 - Conjunctive Management of
Department of Water Resources Surface & Ground Water Resources

05. Exercise of Water Rights. These rules provide the basis for determining the reasonableness of the
diversion and use of water by both the holder of a senior-prierity water right who requests prionty dehvery and the
holder of a junior-priority water right against whom the call is made. (10-7-94)

06. Areas Having a Common Ground Water Supply. These rules provide the basis for the
designation of areas of the state that have a common ground water supply and the procedures that will be followed in
incorporating the water rights within such areas into existing water districts or creating new districts as provided in
Section 42-237a.p., and Section 42-604, [daho Code, or designating such arcas as ground water management areas as
provided in Section 42-233(b), Idaho Code. (10-7-94)

07. Sequence of Actions for Responding to Delivery Calls. Rule 30 provides procedures for
responding to delivery calls within areas having a common ground water supply that have not been incorporated into
an ¢xisting or new water disirict or designated a ground watey management area. Rule 40 provides procedures for
responding to delivery calls within water districts where areas having a common ground water supply have been
incorporated into the distmcet or a new district has been created. Rule 41 provides procedures for responding to
delivery calls within areas that have been designated as ground water management areas. Rule 50 designates specific
known areas having a common ground water supply within the state, {10-7-54)

08. Reasonably Anticipated Averape Rate of Future Natural Recharge. These rules provide for
administration of the use of ground water resources 10 achieve the goal that withdrawals of ground water not exceed
the recasonably anticipated average rate of future natoral recharge. (Section 42-237a.g., Idaho Code} {10-7-94)

09. Saving of Defenses. Nothing in these rules shall affect or in any way limit any person’s entitlement
to assert any defense or claim based upon fact or law in any contesied case or other proceeding. {10-7-%4}

10. Wells as Alternate or Changed Points of Diversion for Water Rights from a Surface Water
Seurce. Nothing in these rules shall prohibit any holder of a water right from a surface water source from seeking,
pursuant to Idzho law, to change the point of diversion of the water to an interconnected arca having a common
ground water supply. (10-7-94)

i1. Domestic and Stock Watering Ground Water Rights Exempt. A delivery call shall not be
effective against any ground water right used for domestic purposes regardless of prierity date where such domestic
use 15 within the Hmits of the definition set forth in Section 42-111, Idzho Code, nor against any ground water right
used for stock watering where such stock watering use is within the limits of the definition set forth in Section 42-
1401 A{12}, Idaho Code; provided, however, this exemption shall not prohibit the holder of a water right for domestic
or stock watering uses from making a delivery call, including a delivery cali against the holders of other domestic or
stockwatering rights, where the holder of such nght s suffering matenal mjury. {10-7-94)

021. - 029, {RESERVED).

030. RESPONSES TO CALLS FOR WATER DELIVERY MADE BY THE HOLDERS OF SENIOR-
PRIORITY SURFACE OR GROUND WATER RIGHTS AGAINST THE BOLDERS OF JUNIOR-
PRIORITY GROUND WATER RIGHTS WITHIN AREAS OF THE STATE NOT IN ORGANIZED
WATER DISTRICTS OR WITHIN WATER DISTRICTS WHERE GROUND WATER REGULATION HAS
NOT BEEN INCLUDED IN THE FUNCTIONS OF SUCH DISTRICTS OR WITHIN AREAS THAT HAVE
NOT BEEN DESIGNATED GROUND WATER MANAGEMENT AREAS (RULE 30).

01. Delivery Call (Petition). When a delivery call is made by the holder of a surface or ground water
nght {(pentioner) alleging that by reason of diversion of water by the holders of one (1) or more junior-priority ground
water rights (respondents) the pentioner is suffering matenial mjury, the petitioner shall file with the Director a
petition 1n writing containing, at least, the following in adédition 1o the information required by IDAPA 37.01.01,
“Rules of Procedure of the Department of Water Resources,” Rule 230: {10-7-94)

a. A description of the water rights of the petitioner including 2 listing of the decree, license, permit,
clazm or other documentation of such right, the water diversion and delivery system being used by petitioner and the
beneficial use being made of the water. (10-7-94)
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IDAHO ADMINISTRATIVE CODE IDAPA 37.03.11 - Conjunctive Management of
Department of Water Resources Surface & Ground Water Resources

b. The names, addresses and description of the water nghts of the ground water users (respondents)
who are alleged 1o be causing material injury to the rights of the petitoner in so far as such information 1s known by
the petitioner or can be reasonably determined by a search of public records. (10-7-94)

c. All information, measurerments, data or study resulis available to the petitoner to support the claim
of maierial inpury. (10-7-94)

d. A descripiion of the arez having a common ground water supply within which petitioner desires
Junior-pricrity ground water diversion and use 1o be regnlated. {10-7-94)

02. Contested Case. The Departinent wili consider the matter as a petition for contested case under the
Department's Rules of Procedure, TDAPA 37.01.01 The petitioner shall scrve the petitton upon all known
respondents as required by IDAPA 37.01 01, “Rules of Procedure of the Department of Water Resources,” Rule 203.
In addition to such direct service by petitioner, the Department will give such peneral notice by publication or news
release as will advise ground water users within the petitioned area of the matter. (10-7-94}

03. Informal Resolution, The Department may nitially consider the contested case for mflormal
resolution under the provisions of Section 67-5241, 1daho Code, if doing so will expedite the case without prejudicing
the interests of any party. (10-7-94)

04. Petition for Modification of an Existing Water District. In the event the petiiton proposes
regulation of pround water rights conjunctively with surface water rights in an orpanized water district, and the water
rights have been adjudicated, the Department may consider such o be a petition for modification of the organized
water district and notice of proposed modification of the water district shall be provided by the Director pursuant to
Section 42-604, Idaho Code. The Department will proceed to consider the matter addressed by the petition under the
Department’s Rules ol Procedure. (10-7-94)

05. Petition for Creation of 3 New Water District. In the event the petition proposes regulation of
pround water rights from a ground water source or conjunctively with surface water rights within an arca having a
common ground water supply which 1s not in an existing water district, and the water nights have been adjudicated,
the Department may consider sech to be a petition for creation of a new water district and notice of proposed creation
of & water districi shall be provided by the Director pursuant to Section 42-604, Idaho Code. The Department will
proceed te consider the matter under the Depanment’s Rules of Procedure. (10-7-94)

06. Petition for Desigration of a Ground Water Management Area. In the event the peution
proposes regulation of ground water rights from an area having a common ground water supply within which the
water rights have not been adjudicated, the Depariment may consider such to be a petition for designation of a ground
water management area pursuant to Sechion 42-233(b), ldaho Code. The Department will proceed to consider the

matter under the Department’s Rules of Procedure. (10-7-94}
07. Order. Follewing consideration of the contested case under the Department’s Rules of Procedure,
the Director may, by order, take any or all of the following actions: (10-7-94)
a, Deny the petition in whole or 1n part; (10-7-943
h. Grant the petition in whole or in part er upon conditions; (10-7-94)
c. Determine an area having a common ground water supply which affects the flow of water in 2
surface water source in an organized water district; {10-7-4)
d. Incorporate an area having a common ground water supply into an organized water diswict

followmng the procedures of Section 42-604, Idaho Code, provided that the ground water nghts that would be
incorporated into the water district have been adjudicated relative 1o the rights already encompassed within the
district; {10-7-94)

e. Create a new water distnict following the procedures of Section 42-604, Idaho Code, provided that
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the water rights to be included in the new water district have been adjudicated; (10-7-54)

f. Determine the need for an adjudication of the priorities and permissible rates and volumes of
diversion and consumptive use under the surface and ground water rights of the petitioner and respondents and
initiate such adjudication pursuant to Section 42-1406, fdahe Code; (10-7-94)

. By sunvmary order as provided in Section 42-237 a.g., Idaho Coede, prohibit or linit the withdrawal
of water from any well during any peried it is determined that water to fill any water nght s not there available
without causing ground water levels to be drawn below the reasonable ground water pumping level, or would affect
the present or furare use of any pror surface or ground waler nght or result in the withdrawing of the ground water
supply at a rate beyond the reasonably anticipated average rate of future natural recharge. The Director will take into
consideration the cxistence of any approved mitigation plan before issuing any order prohibinng or himiting
withdrawal of water from any well; or {10-7-94}

h. Designate a ground water management area under the provisions of Section 42-233(b), Idaho Code,
if it appears that admmnistration of the diversion and use of water from an area having a common ground water supply
is required because the ground water supply 15 mnsufficient to meet the demands of water rights or the diversion and
use of water 1s at a rate beyond the reasonahly anticipated average vate of future natural recharge and modification of
an existing water district or ¢reation of a new water district cannot be readily accomplished due to the need to first
obtain an adjudication of the water rights. (10-7-94)

08. Orders for Interim Administration. For the purposes of Rule Subsections 030.07.d. and
030.07.¢., an outstanding order for interim administranion of water rights 1ssued by the court pursuant to Section 42-
1417, Idaho Code, in a general adjudication proceeding shall be considered as an adjudication of the water rights
mvolved. (10-7-94)

09, Administration Pursuant to Rule 40. Upon a finding of an area of common ground water supply
and upon the incorporation of such area ino an organized water district, or the creation of a new water district, the use

of water shall be administered in accordance with the priorities of the various water rights as provided in Rule 40.
(10-7-94)

10. Administration Pursuant to Rule 41. Upon the designation of a ground water management arca,
the diversion and use of water within such area shall be administered in accordance with the prionties of the various
water fights as provided in Rule 41, {10-7-54}

031. DETERMINING AREAS HAVING A COMMON GROUND WATER SUPPLY (RULE 31).

01. Director to Consider Information. The Director will consider ail available data and information
that describes the relationship between ground water and suface water in making 2 finding of an area of common
ground water supply. {10-7-94}

02. Kinds of Information. The information considered may include, but is not limited 1o, any or all of
the following: {10-7-94)

a. Water level measurements, studies, reports, computer simulations, pumping tests, hydrographs of
stream flow and ground water levels and other such data; and {10-7-94}

b. The testimony and opinion of expert witnesses at a hearing on a petition for expansion of a water
district or organization of a new water district or designation of a ground waler management area. (10-7-94)

03. Criteria for Findings. A ground water source will be determined to be an area having a common
ground water supply if: {10-7-94)

a. The ground water source supplies water to or receives water from a surface water source; or

(10-7-94)

b. Diversion and usc of water from the ground water source will cause water Lo move from the surface
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water source to the ground water source. {10-7-94}

¢ Diversion and use of water from the ground water source has an impact upon the ground water
supply available to other persons who divert and use water from the same ground water source. (10-7-94)

04. Reasonably Anticipated Average Rate of Future Natural Recharge. The Director will estimate
the reasonably anticipated average rate of future natural recharge for an area having a common ground water supply.
Such estimates will be made and updated periodically as new dara and mformation are avatlable and conditions of

diversion and use change. (10-7-54)

0s. Findings. The findings of the Director shall be included in the Order issued pursuant to Rule
Subsection 030.07. (10-7-94)
032. -- 839, (RESERVED).

040. RESPONSES TO CALLS FOR WATER DELIVERY MADE BY THE HMOLDERS OF SENIOR-
PRIORITY SURFACE OR GROUND WATER RIGHTS AGAINST THE HOLDERS OF JUNIOR-
PRIORITY GROUND WATER RIGHTS FROM AREAS HAVING A COMMON GROUND WATER
SUPPLY IN AN ORGANIZED WATER DISTRICT (RULE 46).

01. Responding to a Delivery Call. When a delivery call is made by the holder of a sentor-prionity
water right (petitioner) alleging that by reason of diversion of water by the holders of one (1) or more junior-priority
ground water rights {respondents} from an area having a common ground water supply in an organized water district
the petitioner is suffering material injury, and upon a finding by the Drector as provided in Rule 42 that material
imury 1s occurring, the Director, through the watermaster, shall: (10-7-94)

a. Regulate the diversion and use of water in accordance with the prionties of rights of the various
surface or ground water users whose rights are included within the distriet, provided, that regulation of jumor-priority
ground water diversien and use where the material injury is delayed or long range may, by order of the Divector, be
phased-m over not more than a five-year {5) penod to lessen the economic unpact of immediate and complete

curtallment; or (10-7-94)
b. Allow out-of-prionty diversion of waier by junior-priority ground water users pursuant io a
mitigation plan thal has been approved by the Director. (10-7-94)
02. Regulation of Uses of Water by Watermaster. The Dircctor, through the watermaster, shall
regulate use of water within the water district pursuant to Idaho law and the prionties of water rights as provided in
Section 42-604, Idaho Code, and under the following procedures: (10-7-94)
a. The watermaster shall determine the quantity of surface water of any stream included within the

water district which is available for diversion and shall shut the headgates of the holders of junior-prionty surface
waler rights as necessary lo assure that water is being diverted and used in accordance with the priorities of the
respective water rights from the surface water source. (10-7-94}

b. The watermaster shall regulate the diversion and use of ground water in accordance with the rights
thereto, approved mitigation plans and orders 1ssued by the Director. (10-7-94)

c. Where z call is made by the holder of a senior-priority water nght against the holder of a junior-
priority ground water right in the water district the watenmaster shall first determine whether a mitigation plan has
been appreved by the Director whereby diversion of ground water may be allowed to continue out of priority order. If
the holder of a junior-priority ground water right 1s a participant in such approved mitgation plan, and is operating in
conformance therewith, the watermaster shall allow the ground water use to continue out of priority. {10-7-94)

d. The watermaster shall maintain records of the diversions of water by surface and ground water
users within the water district and records of water provided and other compensation supplicd under the approved

mitigation plan which shall be compiled into the annual repont which is required by Section 42-606, 1daho Code.
(10-7-94)
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e. Under the direction of the Department, watermasters of separate water districts shall cooperate and
reciprecale in assisting each other in assuring that diversion and use of water under water rights is administered in a
manner Lo assure protection of senior-priority water rights provided the relative priorities of the water rights within
the separate water distmicts have been adjudicated. (10-7-943

03. Reasonable Exercise of Rights. in determining whether diversion and use of water under rights
will be regulated under Rule Subsection 040.01.a. or 040.01.b., the Director shalt consider whether the petitioner
making the delivery call is suffering materal mjury to a senior-priontty water right and is diverting and using water
cfficiently and without waste, and in a manner consistent with the goal of reasonable use of surface znd ground
waters a5 described in Rule 42, The Director will also consider whether the respondem junior-priority water rnight
holder 15 using water efficiently and without waste. (10-7-94)

04. Actions of the Watermaster Under a Mitigation Plan. Where a mitigation plan has been
approved as provided in Rule 42, the watenmaster may permit the diversion and use of ground water to continue out
of pricrity order within the water disirict provided the holder of the junior-prionity ground water right operates in
accordance with such approved mitigation plan. (10-7-54)

95. Curtailment of Hse Where Diversions Not in Accord With Mitigatien Plan or Mitigation Plan
Is Not Effective. Where a mitigation plan has been approved and the junior-priority ground water user fails to operate
in accordance with such approved plan or the plan f{ails to mitigate the material injury resulting from diversion and
use of water by holders of junior-priority water rights, the watermaster will notify the Director who will immediately
issue cease and desist orders and direct the watermaster to terminate the out-of-prierity use of ground water rights
otherwise benefiting frem such plan or take such other actions as provided in the mitigation plan to ensure protection
of senior-priority water nghis. {10-7-94)

06. Collection of Assessments Within Water District. Where a mitigation plan has been approved,
the watermaster of the water distnict shall include the costs of administration of the plan within the proposed annual
operation budget of the district; and, upon approval by the water users at the annnal water district meeting, the water
district shall provide for the collection of assessment of ground water users as provided by the plan, coliect the
assessments and expend funds for the operation of the plan; and the watermaster shall maintain records of the
volumes of water or other compensation made available by the plan and the disposition of such water or other
compensation. £10-7-94)

041, ADMINISTRATION OF DIVERSION AND USE OF WATER WITHIN A GROUND WATER
MANAGEMENT AREA (RULE 41),

G1. Responding to a Delivery Call. When a delivery call is made by the holder of a senior-prionty
ground water nght against holders of jumor-priority ground water rights in a designated ground water management
area alleging that the ground water supply is insufficient to meet the demands of water rights within all or portions of
the ground water management area and requesting the Director to order waler right holders, on a time priority basis,

to cease or reduce withdrawal of water, the Director shall proceed as follows: (10-7-94)
a. The penitioner shall be required to submit al! information available to petitioner on which the claim
1s based that the water supply is insufficient. {10-7-94)
b. The Director shall conduct a fact-finding hearing on the petition at which the petitioner and
respondents may present evidence on the water supply, and the diversion and use of water from the ground water
MAaNagernent area. (10-7-94}
02. Order. Following the hearing, the Director may take any or all of the following actions: (10-7-94)
a. Deny the petitton in whole or in pary; (10-7-94)
b. Grant the petition in whole or in part or upon conditions; (10-7-94;
€. Find that the water supply of the ground water management area is insufficient to meet the
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demands of water rights within all or portions of the ground water management area and order waler right holders on
a lime priority basis to cease or reduce withdrawal of water, provided that the Director shall consider the expected

benelits of an approved mitigation plan in makmg such finding. (10-7-04)
d. Reguire the instailation of measuring devices and the reporting of water diversions pursuant to
Section 42-701, Idaho Code. (10-7-94)
03. Date and Effect of Order. Any order to cease or reduce withdrawal of water will be issued prior to
September 1 and shall be effective for the growing season during the year following the date the order 15 piven and
until such order 1s revoked or modified by further order of the Director. (10-7-94)
04. Preparation of Water Right Priority Schedule. For the purposes of the Order provided in Ruie

Subsections 041.02 and 041.03, the Director will utilize all available water right records, claims, permits, iicenses and
decrees 1o prepare a waley right priority schedule.
(10-7-94)

042, DETERMINING MATERIAL INJURY AND REASONABLENESS OF WATER DIVERSIONS
(RULE 42).

01. Factors. Factors the Director may consider in determining whether the holders of water rights are
suffering rmatenal injury and using water efficiently and without waste include, but are not limited to, the following:

(10-7-94)

a. The amount of water available in the source from which the water right 1s diveried. (10-7-94)

b. The effort or expense of the holder of the water right 1o divert water from the source. {(10-7-94)

c. Whether the exeraise of junior-priority ground water rights individually or collectively affects the

quantity and timing of when water Js avajlable to, and the cost of exercising, a senior-priority surface or ground water
right. This may include the seasonal as well as the multi-year and cumulative impacts of all ground water withdrawals

from the area having a common ground water supply. (10-7-94)
d. If for irmigation, the rate of diversion compared to the acreage of land served, the annual volume of

water diveried, the system diversion and conveyance cfficiency, and the method of irngation water application.
(10-7-94}
e The amouni of water being diverted and used compared to the water nghts. (10-7-94)
f. The existence of water measuring and recording devices. (10-7-94)
2. The extent 1w which the requirements of the holder of a senior-priority water right could be met

with the user’s existing facilites and water supplies by employing reasonable diversion and conveyance efficiency
and conservation practices; provided, however, the holder of a surface water storage right shall be entitled t¢ maintain
a reasonable amount of carry-over storage to assure water supplies for future dry years. Inn deterrmining a reasonable
amount of carry-over storage waler, the Director shall consider the average annual rate of 11l of storape reservoiss and

the average annual carry-over for prior comparable water conditions and the projected water supply for the system.
{10-7-94)

h. The extent to which the requirements of the senior-priority surface water right could be met using
alternate reascnable means of diversion or alternate points of diversion, including the construction of wells or the use
of existing wells to divert and use waler from the area having a common ground water supply under the pettioner’s
surface water right priority. (10-7-94;

02. Delivery Call for Curtailment of Pumping. The holder of a senior-priority surface or ground
water right will be prevented from making a delivery call for curtailment of pumping of any well used by the holder
of a junior-priority ground water right where use of water under the junior-priority right is covered by an approved
and effectively operating mitigation plan. (10-7-94})
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043, MITIGATION PLANS (RULE 43).

01. Submission of Mitigation Plans. A proposed matigation plan shall be submitted to the Director in
wriiing and shall contain the following information: (10-7-54)
a. The name and mailing address of the person or persons submittng the plan. (10-7-94)
b. Identification of the water nights for which benefit the mitigation plan is proposed. (10-7-94)
. A descniption of the plan setiing forth the water supplies proposed to be used for mitigation and any
circumstances or hmitations on the availability of such supples. (10-7-94)
d. Such information as shall allow the Director to evaluate the factors set forth in Rule Subsection
043.03. (10-7-94)
02. Notice and Hearing. Upon recaipt of a proposed mitigation plan the Director wil] provide notice,
hold a hearing as determined necessary, and consider the plan under the procedural provisions of Section 42-222,
Idaho Cede, in the same manner as applications 1o ransfer water nighis. {10-7-94)
03. Factors to Be Cansidered. Factors that may be considered by the Director in determining whether

a proposed mitigation plan will prevent injury 1 senior rights include, but are not himited o, the following: (10-7-94)

a. Whether delivery, storape and use of water pursuant to the mitigation plan 1s in compliance with
Idaho law. (10-7-94)
b. Whether the mitigation plan will provide replacement water, at the time and place required by the

sentor-prionty water right, sufficient o offset the depletive effect of ground water withdrawzl on the water available
in the surface or ground water source at such time and place as necessary to satisfy the rights of diversion from the
surface or ground water source. Consideration will be given to the history and scasonal availability of water for
diversion so as not to require replacement water at times when the surface right historically has not received a foll
supply, such as during annual low-flow perieds and extended drought periods. (10-7-94)

c. Whether the mutiganon plan provides replacement water supplies or other appropriate
compensation to the senior-priority water nght when needed during a time of shortage even if the effect of pumping is
spread over many years and will continue for years after pumping is curtatled. A miugaton plan may allow for multi-
season accounting of ground water withdrawals and provide for replacement water to take advantage of vanability in
seasonal water supply. The mitigation plan must include contingency provisions to assure protection of the senior-
priority right in the event the mitigation water source becomes unavailable. {10-7-94)

d. Whether the mitigation plan proposes artificial recharge of an area of common ground water supply
as a means of protecting ground water pumping levels, compensating senicr-priority water tights, or providing
aquifer storage for exchange or other purposes related to the mitigation plan. (10-7-94)

e. Where a mitigation plan is based upon computer simulations and calculat:ons, whether such plan
uses generally accepted and appropriate engineering and hydrogeclogic formulae for calculating the depletive effect
of the ground water withdrawal. (10-7-94)

f. Whether the mitipation plan uses generally accepted and appropriate values for aquifer
charactenstics such as transmissivity, specific yicld, and other relevant factors. (10-7-94)

2. Whether the mitigauon plan reasonably caleulates the consumplive use component of ground water
diversion and use. {10-7-94)

h. The relizkility of the source of replacernent water ever the term in which 1t is proposed to be used
under the mitigation plan. (10-7-94)
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i. Whether the mitigation plan proposes enlargemnent of the rate of diversion, seasonal guannty or
time of diversion under any water ripht being proposed for use in the mitigation plan. (10-7-94)

i Whether the mitigation plan is consistent with the conservation of water resources, the public
miterest or injures other water rights, or would result in the diversion and use of ground water at a rate beyond the
reasonably anticipated average rate of future natural recharge. (10-7-94)

k. Whether the mibgation plan provides for monitoring and adjusiment as necessary to protect senior-
prienity water rights from material injury. {16-7-94)

1 Whether the plan provides for mitigation of the effects of pumping of existing wells and the effects
of pumping of any new wells which may be proposed to take water from the areas of common ground water supply.
(10-7-54)

m. Whether the mitigation plan provides for future participation on an equitable basis by ground water

pumpers who divert water under junior-priority rights but who do not inmtially participate in such mitigation plan.
(10-7-94)

. A mitigation plan may propose divisien of the area of common ground water suppiy Into zones or
segments for the purpose of consideration of local impacts, tming of depletions, and replacement supplies. (10-7-94)

0. Whether the petitioners and respondents have entered inte an agreement on an acceplable
mitigation plan even though such plan may not otherwise be fully in comphiance with these provisions. (10-7-94)
044. -- 049, (RESERVED).

050. ARFEAS DETERMINED TO HAVE A COMMON GROUND WATER SUPPLY (RULE 50).

01, Eastern Snake Plain Aquifer. The area of coverage of this rule 1s the aquifer underlying the
Eastern Snake River Plain as the aguifer is defined in the repori, Hydrology and Ihghal Simulation of the Regional
Aquifer System, Lastern Snake River Plain, Idaho, USGS Professional Paper 1408-F, 1992 excluding areas south of
the Snake River and wesl of the hne scparating Sections 34 and 35, Township 10 South, Range 20 East, Boise

Mendian. (10-7-94)
a. The Lastern Snake Plain Aquifer supplies water to and receives water from the Snake River.
(10-7-94)
b. The Eastern Snake Plain Aquifer is found to be an area having 2 commen ground water supply
(10- 7 04}
¢ The reasonably anticipated average rate of future natural recharge of the Eastern Smake Plain
Aquifer will be estimated in any order 1ssued pursuant to Rule 30. (10-7-94)
d. The Eastern Snake Plain Aquifer area of common ground water supply will be created as a new

water district or incorporated into an exasting or expanded water distnici as provided in Section 42-604, 1daho Code,
when the nghts to the diversion and use of water from the aquifer have been adjudicated, or will be designated a
ground waler management area. (10-7-94)

051. - 999, {RESERVED).
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STATEMENT OF THE CASE

1. THE NATURE OF THE CASE.

This casc presents a facial constitutional challenge to the Rules for Conjunctive
Management of Surface and Ground Water Resources (the “CM Rules” or “Rules”).! Appellant
Idaho Department of Water Resources (“IDWR™ or “the Department”) promulgated the Rules to
intcgrate the administration of surface water rights and ground walter rights under the prior
appropriation doctrine as established by Idaho law, IDWR takes this appeal from a summary
judgment ruling declaring the Rules facially unconstitutional based on the perceived absence of
certain “procedural components” of the prior appropriation doctrine from the Rules.

The question of such an absence was not raised, briefed or argued in the district court.

Rather, the district court proceedings focused on the Plaintiffs-Respondents’ (“Flaintffs”) theory

"IDAPA 37.03.11.000~ 37.03.11.050.



that [daho law requirgs “strict prierity” administration of water rights. The Plammn{fs argued that
Idaho law requires immediate end automatic curtailment of junjor ground water rights any time
a senior surface water right holder’s water supply dips below the decreed guantity, without
regard to the extent of hydraulic interconnection between the surface and ground water supplies,
the effect of junior ground water diversions on the senior right, the extent of the senioe’s current
needs, or any other relevant principle of the prior appropriation doctrine as established by Idaho
law. The Plaintiffs argued that the Rules permit a “re-adjudication” of decreed nghts because
they recagnize such substantive tenets of the prior appropriatien doetrine rather than requiring
administration based solely on priority date and decreed quantity.

The district court correctly rejected these arguments and held that the substantve factors
and policies recognized in the Rules are consistent with the prior appropriation doctrine and can
be applied constitutionally.  The district court went on, however, to hold the Rules facially
unconstitutional on an entirely different basis—the perceived absence of “‘procedural
components” of the prior appropriation doctrine the district court viewed as constitutionally
mandated. The questions presented by this appeal thercfore differ in significam respects from
the questions actually litigated in the district court.

This 1s particularly true in that the district court focused on the application of the Rules to
the Plaintiffs rather than the Rules’ facial validity, even though the admanistrative record was
incomplete and a factual record was never properly developed in court. The district court
interpreted Idaho Code § 67-5278 as making the Director’s actual and “threatened” application

of the Rules {o the Plamtifts the controlling inquiry, and as authorizing judicial review of an



ongoing administrative proceeding in a “facial” challenge. Likewise, the district court’s holding
that the “reasonable carryover” provision is facially unconstitutional was based on premature
judicial review, and on the distniel court’s unprecedented ruling that storage rnights in Idaho
include an entitlement to retain a full storage allotment through the end of an imigation season,
while cailing for the curtaiiment of junior rights, regardiess of whether a full storage allotment is
necessary for the authorized beneficial use in either the current season or the next season.

This case presents questions that sirike at the core of the Idaho Admimsirative Procedure
Act and the prier appropnation doctrine, and poses significant constitutional law questions. As
discussed herein, the district court erred in several respects that warrant reversal.

I THE PROCEEDINGS AND DISPOSITION IN THE DISTRICT COURT.

The Plaintiffs filed a declaratory judgment complaint under Idaho Code §§ 67-5278 and
10-1201—10-1217 on August 15, 2005, secking declarations that the CM Rules are being
unconstitutionally applied to the Plaintiffs” request for administration of junior ground water
rights (““delivery call”), and are void on their face.” Rangen, Inc., Clear Springs Foods, Inc., the
Thousand Springs Water Users Assoctation, and Idaho Power Company intervened on the
Plaintiffs” side of the case, and the City of Pocatello and the Idaho Ground Water Appropriators,
Inc., mtervened on the Appellants-Defendants’ (“Defendants™) side.

The Defendants moved to dismiss the Complaint under the doctrines of primary
jurisdiction and failure to exhaust admimistrative remedies,” but the Plaintiffs and the like-aligned

Interveners (collectively, “Plaintiffs”) moved for summary judgment before the district court

g R. Vol 1,pp.1, 11.
: R. Vol. 1, pp.150-51.



ruled on the motion to dismiss.® The district court denied the motion 1o dismiss but limited
summary judgment to the facial challenge alone’ After the Defendants filed a brief opposing
summary judgment, the district court ordered that the facial challenge would be decided on the
basis of the “threatened application” of the Rules to the Plaintiffs’ delivery call.”

The district court allowed the parties to file supplemental briefing under the “threatened
application” standard,” and heard summary judgment arguments on Apsl 11, 2006} The district
court entered a 126-page Order on Plaintiffs’ Motion for Summary Judgment (“Order”) on June
2, 2006, holding that the substantive factors and policies of the Rules can be applied
constitutionally and are consistent with the prior appropriation doctrine,'® but that the Rules are
facially unconstifutional ags a whole due to the perceived absence of certain “procedural

L' The district courl also held that the

components” of the pror appropration doctrine.'
“reasonable carryover” provision regarding year-end carryover i reservolr storage was facially
unconstitutional on grounds of its “threatened application” to the Plaintiffs, and under this

Court’s decision in Washington County Irrigation District v. Talboy, 55 Idaho 382, 43 P.2d 943

(1935)."7  The district court entered a corresponding Judgment Granting Partial Summary
£

. Vol IV, pp. 736-37; R, Vol. V, pp. 1055-96, 1229-30; R. Yol. V], pp. 1266-67.

. Vol VI, pp. 1312, 1314; Tr. Vol. 1, p. 132-33, 135; R. Vol. VIIL, p. 1813.

. Vol VI, pp. 1814-15.

- Vol. VI, pp. 2059-86; R. Vol IX, pp. 2173-2223; R, Vol . IX, pp. 2248-2277.

Vol I, p. 182,

The Order is localed at R. Vol X, pp. 2337-2477. Subseguent citations to the Order will consist of the
word “COrder” and the corresponding page number{(s rather than a record citation.

R = A

E-TENE- I .

o Order at 3, §3-90.
1 Order at 3, 83-83, 90-98.
12 Order at 109-17.



Judgment (“Fudgment™ on June 30, 2006, and certified the Judgment under Rule 54(b) on July
11, 2006."* The Defendants filed a Notice of Appeal on the same day."
HI.  STATEMENT OF FACTS.

A. The Conjunchive Management Rules.

IDWR promulgated the CM Rules in 1994 for use in responding to delivery calls by the
holders of senior priority surface or ground water rights against the holders of junior pronty
ground water rights diverting from Interconnected sources.'” Prior to the 1992 amendments to
Idaho Code §§ 42-602 and 42-603 that provided for the inclusion of ground water rights 1n water
districts,’’ ground water rights and surface water rights had been adminisiered as separale water
sources in Idaho. The CM Rules are the first formal rulemaking attempt to cstablish a
comprehensive framework for joint administration of rights in interconnected surface water and
ground water sources. The Rules provide procedures tailored to water districts, ground water
management areas, and areas outside of such administrative structures. 't

B. The Plaintiffs” Water Delivery Call. !’

The Plaintiffs hold surface water rights in the Snake River or springs in the Snake River

> R. Vol. X,, pp. 2502-05.

" Tr. Vol. [, pp. 359, 371-72.

i R. Vol, X, p. 2516.

"’ IDAPA 37.03.11.001. Subsequent citations to provisiens of the CM Rules will consist of the term “CM

Rule” or “Rule” and the corresponding rule pumber rather than en IDAPA citation.  For instance, IDAPA
37.03.11.20.02 will be cited as “CM Rule 20.02” or “Rule 20.02."

e 1992 ¥daho Session Laws ch. 339 §§ 2, 4, p. 1015-16.

' CM Rules 30, 40, 41.

e The Defendants discuss the Plaintiffs® defivery calf and the Director’s response therelo solely for purposes
of supporting Defendants’ assignmenis of error in this appeal. The Defendants reserve all objections to the district
court’s Teview of the Plaintiffs’ delivery call proceedings and its consideration and resofution of disputed factuat
issues in this case.



canyon, and several also hold storage contracts with the United States Bureau of Reclamation
(“USBR”™) for space in the Upper Snake River reservoirs.?” In January 2005, the five named
Plaintiffs and two cther entities’’ submitted a delivery call to the Director seeking preemptory
curtailment of Junior ground water rights during the 2065 immigation season.””  The Director
responded with an order on February 14, 2003, that, among other things, concluded that the‘
Plaintiffs’ water supplies likely would be injured by junior ground water diversions during the
2003 season.” The Director ordered that he would determine the reasonably likely extent of the
projected injury after the USBR and the United States Army Corps of Engineers released their
joint forecast for inflow to the Upper Snake River Basin for April 1 through July 1, 2005.%

The Department received the joint inflow forecast on Apnl 7, 2005, and the Director
issued an order for relief {(“Relief Order™) less than two weeks later, on April 19, 20057 The
Relief Order determined the water shortages and shortfalls the Plaintiffs were reasonably hikely
to suffer in 2005, and the amount of additional water that would accrue to the Plaintifts” supphes
under various scenarios for the curtailment of junior ground water rights.”® The Relief Order
identified the jumor ground water rights subject to administration pursuant {o the Plaintiffs’

detivery call, and ordered these juniors to provide “replacement” water n sufficient quantities to

2 R. Vel 1, pp. 168-73. The underlying storage riphts for these reservolrs are claimed by United States
Burean of Reclamntion and have not yet been adjudicated in the SRBA.

2l The two other entties were Milner Irrigation District and North Side Canal Company. Collectively, the
seven entities are known 2g the “Surface Water Coalition” or, in some portians of the record, "SWC.”

= R. Vel. IIT, pp. 599-650.

X R. Vol IX, p. 22449 5: R. Vol X, p. 2550, L. 5.

o The February 14 order also granted IGWA s request to intervene in the administrative matter.

Appendix A is copy of the Relief Order. Subsequent citations to the Relief Order will consist of the term
“Rehief Order” and the comresponding page andfor paragraphs numbers. The Director issued an amended Relief
Order on May 2, 2005, The amendments were limited and are not germane to the 1ssues presented in this appeal

2 Relief Order at 24-29.
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offset the depletions in the Plaintiffs” water supplies caused by the junior diversions, at the iime
and in the place required under the Plaintiffs’ water rights, or face immediate cortaitment,”’

The Director expedited the Relief Order by making 1f effective immediately as an
ernergency order under idaho Code § 67-5247,% and by issuing it before a hearing. Pursuant to
Idaho Code § 42-1701A(3), the Relief Order provided that aggrieved parties were entitied to an
administrative hearing on the order if requested within fifteen days, but otherwise the order
would become fmal.®’ The Plaintiffs and IGWA requested an administrative hearing, but the
Plaintiffs filed this action before the date set for the hearing and subsequently requested stays or
continuances in the hearing schedule, either on their own behalf or jointly with other p'a.rties.30
This administrative challenge to the Relief Order remains pending.

C. The Declaratory Judgment Action.

The Compiaint focused primarily on the allegedly unconstituiional application of the
Rules to the Plaintiffs” delivery call and sought corresponding declaratory relief”!  The
Complaint also sought a declaration that the Rules are “void on their face””” The Plaintiffs’

summary judgment motion relied on extensive affidaviis pertaming to the Plaintiffs” delivery

call,” and briefing that conflated the as-applied and facial claims and arguments.™ The
o Jd at 43-46.

# Id. a1 46 7 14,

# Jd at 46 % 14,

» R. Vol IX, p. 2244, % 3 {“[llusizative Timelne” at 2-3 ; R. Vol X, p. 2550, L. 5. Appendix B 15 a copy of
the “THustrative Timeline™ for the administrative procesdings on the delivery call.

. See generally R. Vol. 1, pp. 5-1099 13, 14{A)-(B), 15, 17, 18 (Count 1); id at 10 1§ 1-2 {Count IT); id., p. 11

{prayer for relief). The petitions to intervene made similar allegations and requests for relief. R. Vol. I, pp. 85-92;
R. Vol 11, pp. 292.96.

32 R. Vol I, pp. 11,91, R Vol.TI, pp. 296.

33 R. Vol IV, pp. 744-983; R. Vol. V, pp. 1100-1189; R. Vol V, pp. 1257-65; R. Vol. X, p. 2550, L. 1; R.
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Defendants argued that the case should be dismissed as an improper attempt to bypass the
administrative hearing.”” The district court found that the Plaintiffs had failed to exhaust their
administrative remedies, but nonetheless declined to dismiss any claims.’®

The Defendants sought clarification that summary judgment would be limited to the
facial claim and requested that the Plamtiffs re-bref summary judgment on the facial claim
alone.”” While the district courl affirmed that the summary judgment hearing was confined to
the facial challenge,” it declined to exclude the factual materials or order re-bricfing.”

In their brief in opposition to summary judgment, the Defendants argued that the
Plaintiffs had to show the Rules incapable of constitutional application under any circumstances
for purposes of a facial challenge, and counid not rely on allegations regarding the application of
the Rules to the delivery call.*® Shortly thercafler, the district court sua sponte ordered that
under Tdaho Code § 67-5278, the actual and “threatened application” of the CM Rules to the
Plaimtiffs’ delivery call was “part and parcel” of the facial challenge.*' The district court
explained that under this standard, “the director’s threatened application of the rule, or his
»d2

application to date, as applied to the rules, is subject to review.

Based on the district court’s “threatened application” ruling, the Plaintiffs pressed ther

Vol VI, pp. 1271-75; see afso R Vol 111, pp. 591-725.

H See, e.g., R Vol V., pp. 988-89, 999-1002, 1024-30, 1032-35, 1191-52, 1194-95, 1198, 1201-08, 121435,
1238, 1244-51: R. Vol. V, pp 1277, 1280-81.

. R. Vol. IL, p. 260.

3 R. Vol. VL, pp. 132, 1314,

37 R. Vol. VI, 1340-45.

3 Tr. Vol I, p. 132-33, 135: R Vol. VHI, p. 1813; Order at 23.
i Tr. Vol. I, pp. 135.

o R. Vol. VII, pp. 1582, 1534-36.

* R. Vol. VIII, pp. 1814-15; R. Vol. X, pp. 2337, 2360.

# Tr. Vol. I, p. 314.



as applied claims and sought judicial review under the guise of a facial chalienge.® The district
court reviewed the Director’s orders on the delivery call, drew factual inferences and conclusions
on disputed issues of material fact regarding the application of the Rules to the Plaintifls,
including sharply disputed issues that remained pending before the Directer, and relied on these
conclusions and inferences in holding the CM Rules facially invalid.*

ISSUES PRESENTED ON APPEAL

1. Whether the district court erred in holding that the CM Rules are facially unconstittional
due to the perceived absence of certain “procedural components™;

2. Whether the Rules’” application of well-established prior appropriation principles to
comunctive administration of water rights constitutes a facial “re-adjudication”
or “taking” of decreed nights;

3. Whether the distriet court erred In finding the “reasonable carryover” provision of the
Ruies facially unconstitutional;

4. Whether the district court erred in ruling that the Director acted outside his statutory
authority in promuigating the CM Rules; and

5. Whether the district court improperly circumvented the exhaustion requirement of the

Idaho Adminstrative Procedure Act.

ARGUMENT

" See, e.g., R. Vol. V. p. 1192 {arguing that because the Rules “allow the Department to diminish and limit

Clear Springs’” vested property rights, its decreed water rights, the Rules are unconstitutional on their face™); Tr. Vol.
L p. 324 (*I'm showing that’s how he applied the rules, and that is not a proper application. He believes the rules
allow him to do that. And therefore, they’re unconstitutional”’); see afso R Vol. ¥, pp. 999-1000, 1001-62, 1023-3§,
1032, 1034-35, 1194-95, 1201-08, 1210-11, 1215, 1217-18, 1245, 1248; R. Vol. VI, pp. 1280-81; R. Vol. V1L, pp.
189899, 1905-06, 1909, 1912 n.16, 1913-15, 1917, 1938, 1947, 1969-72, 1974, 1984; R. Vol. IX, pp. 2252-53 n.4,
2262, 2265 n.18, 2269-70, 2281, 2285; Tr. Voi. I, pp. 163, 175, 186, 194-95, 203-07, 210-11, 218-19, 222-23, 232,
304, 307, 323-24, 331-32,

b See, e.g., Order at 25 {“this Court will also utilize the underlying facts in this case to determine whether the
CMR’s are invalid, and illustrate how the CMR s are being applied”); id. at n.5 {"In order to help determine whether
the CMR’s atternpt to give the Director this autherity {te re-adjudicate water rights], this Court will lock at the facts
of this case 1o determine if the Director did or threaten[ed] 10 do this™}; see alve i4. at 90-07, 109-17.
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1. SUMMARY OF ARGUMENT

The district court correctly rejected the Plaintiffs’ theory of sirict prionty administration
and determined that the substantive elements of the Rules can be applied constitutionally and are
consistent with the prior appropriation doctrine under the familiar standards that govern facial
challenges in Idaho. The district court crred by going further and declanng the Rules
unconstitutional due 1o the perceived absence of certain “procedura! components,” a claim that
had not been raised, briefed or argued,

This holding was flawed as a matter of law because it erroneously read into the 1daho
Constitution  and this Court’s cases a new reguirement that delivery calls must be
admumsiratively litigated as mini-lawsuits with the Director acting as a referee or special master
rather than as an executive officer. This holding ignored the framework for water rights
administration and judicial review established by the Legislature, usurped the Director’s
statutory authonity, and would retum Idaho to the system of admimsiratien-by-lawsuit the
Legislature has rejected. Further, there is no requirement that the Rules expressly recite
“procedural components,” because they are provided by existing law and are explheitly
mcorporated into the Rules by reference.

The district court relied on improper presumptions and speculation rather than the plain
language of the Rules in holding that they permit the administrative “re-adjudication” or
“takings” of decreed rights. Moreover, while the district court recognized the inherent factual
and legal complexity of conjunctively administering surface and ground water rights under the

prior appropriation doctrine as established by Idaho law, it failed to recognize that IDWR is

14



required to consider more than just decreed quantity and priority date i such administration.

The rule that *“first in fime 18 first in right” is central to the administration of water rights
in hydraulically connected sources, as the Rules explicitly recognize. This tenet is not self-
executing, however, and before 1t can be applied there must first be a determination of under
what facts or circumstances priority controls.  This is no simple task, as Douglas .. Grant,
former professor of law at the Universily of Idahe, discusses in & 1987 law review article. “The
immediate cause of the complexity [of managing hydrologically commected surface and ground
water] 15 that surface water and groundwater differ physically. Groundwater moves slower and
more diffusely, and its movement is less readily ascertainable” Douglas L. Grant, The
Complextties of Managing Hydrolagically Connected Surface Water and Groundwater Under
the Appropriation Doctrine, 22 LanD & WaTER L. REV. 63, 63 (1987).7 This character of
ground water means that curtailment may or may not benefit the senior, depending on the
circumstances, The Rules provide the necessary administrative framework for integrating the
rule that “hirst in time 15 first in right” with the other legal tenets of the prior appropriation
doctrine that seek 1o promote optimum utilization of the resource.

Factual detenminations made under the Rules do not constitute a ‘re-adjudication”
becanse the SRBA district court’s decrees do not adjudicate many of the complex factual issues
necessary for the conjunctive administration of individual surface and ground water rights in
accordance with Idaho law. Rather, IDWR 1s charged with making the factual determinations

necessary to support conjunctive administration of individual water rights, In addition, the

Appendix D 1s 2 capy of this article.
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Director 1s statutorily obligated to give effect to all relevant principles of the prior appropriation
doctrine in responding to a delivery call, and doing so does not amount to a re-adjudication or
taking, but rather is consistent with the inherent nature and scope of an Idabo water nght.

In holding the “reasonable carryover” provision unconstilutional, the district court
created 2 new, bright line rule that a storage right includes an entitlement to retain a full reservoir
storage allotment through the end of the irrigation season regardless of whether the [ull amount
will be necessary to satisfy the beneficial use for which the water is stored—and to catl for
curtailment of any vested junior rights if their exercise would affect the ability 1o maintain a full
storage allotment. This holding is contrary to this Court’s cases and the historic exercise of
storage rights in Idaho. It would also allow water to be wasted while junior rights are curtailed,
and would surrender public contro! of Idahe’s public water resources.

The district eourt circumvenied the exhaustion requirement by misinterpreting Idaho
Code § 67-5278 as authorizing judicial review of an ongoing adminisirative proceeding for
purposes of a facial challenge. This allowed the Plaintiffs to vse this case as a vehicle to pursue
their as-applied claims while shnultancousty seeking delay of those proceedings. The district
court resolved disputed issues of material fact regarding those claims at summary judgment in a
declaratory judgment action-—including factual issues that are statutorily entrusted to the
Director in the {irst instance, and that remain pending before him. Tf not reversed, the district
courl’s decision will provide a basis and incentive for opting out of an ongoing administrative
proceeding at any time by filing a lawsuit alleging the applicable administrative rules are invalid.

1L STANDARD OF REVIEW.
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The facial constitutionality of a statute or an administrative rule is a question of law over
which this Court exercises [ree review. Moon v. North ldoho Farmers Ass’n, 140 ldaho 536,
540, 96 P.3d 637, 641 {2004), cert. denied, 543 U.S_ 1146 (2005, Rhodes v. Indus. Comm 'n, 125
Idaho 139, 142, 868 P.2d 467, 470 (1993). There 1s a strong presumption of valhidity, and the
challenger must carry the heavy burden of showing that there is no set of circurnstances under
which the statute or rule is valid. Moon, 140 Idaho at 540, 545, 96 P.3d at 641, 646. The Court
is obligated 1o seek a constitutional interpretation of the challenged statute or rule. AMoon, 140
Idaho at 540, 96 P.3d at 641,
IiL THE DISTRICT COURT ERRED IN HOLDING THAT THE RULES ARFE FACIALLY

UNCONSTITUTIONAL DUE TO THE PERCEIVED ABSENCE OF PROCEDURAL

COMPONENTS OF THE PRIOR APPRORPRIATION DOCTRINE.

Al The District Couri Correctly Held That The Rules Can Be Applied Constitutionally And
Are Consistent With The Prior Appropriation Doctrine As Established By Idaho Law.

The Plaintifts claimed in the district court that the CM Rules are facially uncoastitutional
becaunse the substantive factors and policies recognized in the Rules are repugnant to the prior
appropriation doctring and are an atterpt to create “new law.” See, eg.,, R. Vol V, pp. 996-
1008, 1010-12, 1010-22. The Plaintiffs asserted that Idaho water distribution statutes are “self-
executing” and require the Director to constantly monitor all water supplies and automaticalty
curtall junior water rights holders whenever any senior water right holder’s supply dips below
the decreed maximum quantity. See eg., R. Vol VIII, pp. 1891-92, 1938-3%. In short, the
Plaintiffs argued that Idaho law requires rote and mechanical “strict priorify” administration

solely on the basis of priority date and decreed quantity.
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The district court comectly rejected this challenge. [f held that Idaho’s water distribulion
statutes are not self-executing, Order at 98, and applied “a presumption of constitutionality” and
the facial challenge standard that “if the provision can be construed in a manner which is
constitutional, the provision will withstand the challenge.” Order at 83. The district court held
that the “Plaintiffs did not meet this standard”™ and that the challenged portions of the Rules “can
be construed consistent with the prior appropriation doctrine.” Order at 84. The district court
held that the substantive factors and policies of the Rules “survive a facial challenge.” Id. at 90.

This conclusion was well grounded in Idaho law, because Idaho water righis are
“administered according to the prior appropriation doctrine as opposed to strict prionity.” i re
SRBA, Subcase No. 92-00021-37 SW (Surface Wuter), Order Granting Motion for Interum
Administration for Basin 37 Part § Surface Water {5th Jud. Dist., Dec. 13, 2005} at 6; see also In
re SRBA, Subcase 97-00005 (Basin-Wide Issue 5) Order on Cross-Motions for Summary
Judgment; Order on Motion 1o Strike Atfidawvats (5th Jud. Dist, July 2, 2001) (*Order on Basin-
Wide Issue 5™) at 30 (“The prior appropriation doctrine as developed in Idaho does not require
that water rights sharing a given source be administered according to strict priority. The prior
appropriation doctrine also recognizes various principles that protect junmior water rights which
should be incorporated into the administration of water rights”).*® Indeed, the SRBA district
court has recognized that its decrces do not make all factual determinations necessary for
conjunchive admimstration of surface and ground water nights:

IDWR is charged with the duty of administering water rights in accordance with

Copies of these two SRBA district court orders are mcluded beremn at Appendices E and F.
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the prior appropriation coctrine and deierraines specific interrelationships based

on nformation not necessarlly contained in the partial decree. . . . The pariial

decree need not contam information regarding how each particular water right on

the source physically affects one another for purposes of curlailing junior nghts in

the event of a delivery call. Rather, IDWR makes this determination based on its

knowledge and data regarding how the water rights are physically interrelated.
Order on Basin-Wide Issue 5 at 19.

Moreover, [daho water rights are limited to the amount necessary fo fulfill the authorized
beneficial use, “regardless of the amount of [the] decreed right.”” Briggs v. Golden Valley Land &
Cattle Co., 97 ldaho 427, 435 n.5, 546 P.2d 382, 390 n.5 (1976) Water rights must also be
exercised “within reasonable limits” and "with reference to the general condition of the country
and the necessities of the people, and nol so as to deprive a whole neighborhood or community
of its use, and vest an absolute menopoly in a single individual.” Schodde v. Twin Falls Land &
Water Co., 224 1.5, 107, 120-21 (1912) (internal quotation marks and citation omitted).

While the Plaintiffs relied on the remark in 4 & B Irrigation District v. ldaho
Conservation League that the Rules “do not appear to deal with the rights on the basis of “prior
appropriation,”™ 131 ldaho 411, 422, 958 P.2d 568, 579 (1997), in arguing that the substantive
factors and policies of the Rules are contrary to Idaho law, the district court rejecied this

argument without mentioming 4 & B. This was appropriate because 4 & B 1s not controlling, or

even helpful, in evaluating the Rules’ constitutionality under the applicable legal standards.*’

o The qualified remark b 4 & B was not based on a constitutional analysis of the Rules and was peripheral to

the issue before the Court, which was whether a general provision reparding conjunctive manapement shouid be
included in the parual decrees for Basins 34, 36 and 57. 74 at 421, 958 P.2d at 578. It should also be noted that,
contrary to what the 4 & B remark appears to sugpest, the Rules expressly recite, recognize or implement the rule of
senior priosty in mubiple provisions. See, eg., Rules 000, 001, 10.07, 10.15, 10,18, 20.02, 20.04, 30.07(D~(g),
30,09, 30,10, 40.01(a), 40.02, 40.02(a), 40.02(c}, 40.05, 41.01, 41.02(c), 41.04, 43.03, 43.03(k).
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Rather, the district court correctly looked to the plam language of the Rules and
methodically rejected each of the Plaintiffs’ challenges to the substantive facters and policies of
the Rules, concluding that concepis such as ongoing beneficial use, “material imjury,” the need
for a delivery call, reasonableness of diversion and use, and allowing for the provision of
replacement or mitigation water in lieu of curtailment i appropriate circumstances, are
constitutional and consisient with the prier appropriation doctrine as established by Idaho law.
See Order at 83-89 (*The Court disagrees that each of the above stated concepts or factors
considered when respending to a delivery call are on their face contrary to the pnor
appropriation dectrine and therefore unconstitutional on their face™), id. at 86 {“Accordingly, at
least on its face, the integration of this policy [as set out in Rule 20.03] is not necessarily
inconsistent with Idaho’s version of the prior appropriation doctring”™); 7é. at 88 (*On this basis
the Court does not find the concept of ‘material injury’ to be facially inconsistent with the prior
appropriation doctrine. The concept of ‘reasonableness of diversion is also a tenet of the prior
appropriation doctrine. . . . There is a ‘reasonableness’ hmitation imposed on the appropriation’)
(italics in original); id. at 89 (“The concept of being able to compel a senior to modify or change
his point of diversion under appropriate circumstances is also consistent with the prior
appropriation doctrine”); id. at 90 (“the principles are generally consistent with the prior
appropriation doctrine. This same reasoning applies to the ability of the Director through the
CMR’s to require replacement water in lieu of hydraulically connected surface water diverted

under the senior right; so long as no injury occurs to the senior . . . this replacement reasoning 1s
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also consistent with the nature of 2 water right™),

These holdings reflect the fact that the only “new law” in this case was that advocated by
the Plaintiffs — strict priority administration, an extreme and simplistic policy that 1s foreign to
the prior appropriation doctrine as established by kiaho law. The Rules’ substantive elements,
on the other hand, are well established in Idaho law. This should have been the end of the
district court’s inquiry under the controlling legal standards. The district court erred, however,
by going further and finding the Rules facialiy defective on grounds that had not been raised: the
perceived absence of “procedural components” of the prior appropnation doctrine.

B. The District Court Erred In Holding That Seniors Are Entitled To A Specfic
Administrative Procedure In Response To A Delivery Call

The distnict eourt held that the Rules arc facially unconstitutional because of the
perceived absence of certain “procedural components” of the prior appropriation doctrine: a
presumption of injury to a senior, an allocation of the burdens of proof, appropriate evidentiary
standards, “objective standards” for applying the substantive factors and pohicies of the Rules, a
workable procedural framework for processing a delivery call within a growing season, and the
giving of proper legal effect to a partial decree. Order at 3, 84, 90-91, 94-98.

The significance of this perceived absence lay in the district court’s view that there is a
specific, constitutionally mandated procedure the Director must follow in responding to a
delivery call. The district court held that the “procedural components” are “incorporeal property
rghts,” Order at 76, that require the Director to follow a lawsuit-like procedure in responding to

a delivery call, See Order at 98-103 (describing the delivery call response procedure).
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These holdings were incorrect as a matter of law because “no one has a vested night in
any given mode of procedure.” State v. Griffith, 97 ldaho 52, 58, 539 P.2d 604, 610 (1975)
{(internal quotation marks and citation omitted}. Nothing in the Idaho Constitutton or the Idaho
Code requires the Director 1o use the specific process or procedure the district court outlined in
responding to delivery calls. Even the cases from which the district court drew the "procedural
components” were not “delivery call” cases in the administrative sense, but rather private
lawsuits between individual appropriators that had nothing to de with administrative procedures.
See Order at 77-78 (discussing oe v. Hurger, 10 Idaho 302, 77 P. 645 (1904); Jossiyn v. Daly,
15 Idaho 137, 96 P. 568 {1908)). These cases did not hold that the Director must follow a
specific procedure when responding to a delivery call, and this Court has not so extended them,

The district court erroneonsly assumed that delivery calls must be handled as mini-
lawsuits with the Director acting as a referee or special master presiding over the litigation, see
generally Order at 98-103, rather than as an officer of the executive branch charged with
implementing and administering substantive Idaho law. This reasoning subverts the water nights
administration scheme devised by the Legislature, which replaced the practice of administration-
by-lawsuit, and usurps the authority of Director, who 1s a water resources management
professional and statatorily anthorized to administer water rights in accordance with the prior
appropriation doctrine as established by Idaho law. See, e.g., ldaho Code §§ 42-1701{1)-(2), 42-
602, 42-603, 42-606, 42-607, 42-237a.

The Director is “the expert on the spot [with] the primary responsibility for a proper

distribution of the waters of the state,” not a special master or referee who resolves delivery calls
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under judicial procedures developed for private water nghts htigation. Keller v. Magic Warer
Co., 92 Idaho 276, 283, 441 P,2d 725, 732 (1968) (internal guotation marks and citations
omitted).*® Rather, an appropriator dissatisfied with the Director’s decision—senior or junior—
is entitled to judicial review of that decision under the standards and procedures established by
the applicable provisions of the [daho Administrative Procedure Act ("IDAPA”). Idaho Code §
67-5270. This is the framework the Legislature has provided for water rights administration and
it protects the constitutional nights of water right holders.

C. The CM Rules Incorperate The “Procedural Components™ By Reference,

The district court was also simply incorrect in holding that the “procedural components™
are absent from the Rules. CM Rule 20.02 provides that the Rules acknowledge “all elements of
the prior appropriation doctrine as established by Idaho law.” The term “Idaho law” means
“[t]he constitotion, statutes administrative reles and case law of Idaho™ —the same sources from
which the district court drew the “procedural components.” CM Rule 10.12. Thus, the
“procedural components” are explicitly incorporated into the Rules by reference. Administrative
rules need not recite legal principles precisely as formulated by a reviewing court 1o be
constitutional. Such a standard would impose a hyper-technical and essentially unattainable
drafting requirement and put a broad range of administrative rules that can be constitutionally
applied at risk of being stricken.

D. The Rules Would Be Constituticnal Even I The “Procedural Components” Were Not
Incorporated Into The Rules

*8 “[Tihe {Director] i1s ‘the expert on the spot,” and we are constrained to realize the converse, that ‘jndges are

not super engineers”  The legislawre intended to place upon the shoulders of the {IDirector] the primary
responsibility for a proper distribution of the waters of the state.” Jd. (citations onutted),



Even assuming for purposes of argumeni that the “procedural components” are noi
incorporated into the Rules, such an absence would not render the Rules facially invalid unless
they are incapable of constitutional application under any set of circumstances. Moon, 140 Idaho
at 545, 96 P.3d at 646. The district court made no such determination in this case. Even if such
an absence made an unconstitutional application of the Rules hypothetically possible, “the mere
possibility of a constitutional violation is msufficient to sustain a facial challenge.” Wes:
Virginia v. U.S. Dept. of Health & Human Servs., 289 F.3d 281, 292-93 (4™ Cir. 2002) (ciling
United States v. Salerno, 481 U.S. 739, 745 (1987)). Even the perceived likelihood or threat of
an unconstitutiona application in cerlain circumstances will not support a facial challenge.
Greenville Women's Clinic v. Bryanz, 222 F.3d 157, 164 (4™ Cir. 2000) (“*[i]t has not been the
Court’s practice’ to strike down a statute on a facial challenge ‘in anticipation’ of particular
circumstances, ¢ven if the circumstances would amount to a ‘likelihood™) {quoting Bowen v.
Kendrick, 437 U.S. 589, 612-13 (1988)).

Moreover, therc 18 no blanket requirement that administrative rules recite selected
elements of the applicable law 10 survive a facial challenge-—the test is whether the rules can be
lawfully applied as written. For instance, in Pirts v. Perluss, 377 P.2d 83 (Cal. 1962), insurance
companies challenged an administrative regulation for, among other things, the lack of a
weighting formula applying cost factors that had been expressly enumerated in the underlying
statute. Pirss, 377 P.2d at 95-96. The California Supreme Court rejected the challenge and made

it clear that if an administrative rule can be lawfully applied, a court should not rely on its view



of how the rule should have been drafled as & basis for invalidating it. Pis, 377 P.2d at 96.%
Similarly, in Louisiana Chemical Association v. Bingham, 550 F. Supp. 1136 (W.D. La. 1982),
aff’d, 731 F.2d 280 (S{h Cir. 1984), the court rejected the argument that an OSHA records-access
rule was facially defective “simply because the rule contains no express provision reiterating the
Barifow’s warrant requirement,”” holding that “[t]he omission of a warrant clause, however, will
not invalidate the rule.” Louisiana Chemical Ass'n, 550 F.Supp. at 1140.

"

Further, challenged rules can rely on “existing law™ 1o fill any perceived gaps. 7d.
{rejecting the argument that the challenged regulation did not recite the “exact means™ of access
allowed under Bariow's because “existing law” provided the means of access). Existing ldaho
law provides the “procedural components™ the district court identified, and the Rules incorporate

“all elements of the prior appropnation doctrine as established by Idaho law.” CM Rale 20.02.

E. The District Court Erred In Holding That The Rules Do Not Provide For Timelvy
Administration In Response To A Dehiverv Call,

The district court further erred in holding that the Rules do not provide for timely
administration in response to a delivery call, as demonstrated by the straightforward procedure
applicable in water districts having a common ground water supply.

The senior submits a call, the Director determines whether juntor ground water uses are

materially injuring the senior, and if so the juniors are regulated in accordance with priorities.

* See also id. at §9 “this court does not inquire whether, if it had the power to draft the regulation, it would

have adopted some method or formula other than that promulgated by the direcior. The court does not substimete its
udgment for that of the admunistrative body™}.

20 The *“Barlow’s warmrant requrement” was a Supreme Coust ruling that 3 contested search under the
Occupational Safety and Health Act requires a warrant or subpoena. /d. (discussing Marshall v. Barlow’s, Inc., 436
1.S. 307 {1978)}. Thus, the Barfow's requirement is a constitutionally-mandated procedural protection, but its
omussion {rom the 1ule did not render it incapable of lawful application. The same logic applies to the “procedural
components” in thas case,

25



CM Rule 40.01-.02. Outside water districts or ground water management areas, the Rules
provide for expedited, informal resolution of delivery calls if doing so will not prejudice
interested parties. Rule 30.03.

Further, IDWR’s general rules of procedure, which apply to contested cases arising under
the CM Rules, are 1o be “liberally construed to secure just, speedy and economical determination
of all issues presented to the agency.” IDAPA 37.01.01.052. Similarly, the Idaho Administrative
Procedure Act authorizes emergency orders that are effective on issuance, such as the Relief
Order issued in response to the Plamtiffs’ delivery call. Idaho Code § 67-5247.

The Directer’s prompt response to the Plaintiffs’ delivery call further demonstrates that
the Rules provide for timely administration. The Director issued the Relief Order on the
Plaintiffs” delivery call just a few wecks after the March 15 start of the 2005 irigation season,
and jusl twelve days after receiving the joint inflow forecasts for April through July. Appendix
B at 1; Appendix C at 1-2. The Director expedited the Rehef Order by issuing it prior to a
hearing under Idaho Code § 42-1701A(3), and by making it an emergency order that was
effective immediately under Idaho Code § 6€7-5247. Relief Order at 46. Watermasters served
the junior ground water right holders subject to the Relief Order with notice by letters dated
April 22,2005, R.Vol. IX, p. 224597, R. Vol. X, p. 2550, L. 5. Ground water night holders
subject to the Relief Order began submitting replacement water plans to the Director for approval
within two weeks, and most were approved or slightly modified by the Director within eight days
of being submitted. See Appendix B at 1; Appendix C at 2-3.

In spile of this, the district court held that the Rules prevent timely administration
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because the administrative hearing on the Relief Order had not taken place. Order at 13 n.2.
This reasoning failed to recognize the distinction between an emergency order for rehief and a
subsequent administrative chalienge to such an order, which are lepally distinct stages of the
pror:i:c(ﬁngs.51 Compare chapter 6, Tile 42, ldaho Code (“Distribution of Water Among
Appropriators”™) with chapter 52, Title 67, Idaho Code {the ldaho Administrative Procedure Act).
There is no reguirement in Idaho law that an administrative challenge to an emergency relief
order on a delivery call be completed before the end of the season.

Moreover, a blanket requirement that administrative challenges be completed before the
end of season—even when an emergency reliet order is already in effect—could prevent
adequate development of the factual record and otherwise raise significant due process concerns.
It would also open the door for abuse, because an interesied party could unilaterally transform an
expedited order for emergency relief into a claim for an unconstitutional failure to respond to 2
delivery call, simply by challenging the order after it was issued.™

The district court also erred in assuming that the Director must convene an administrative
hearing on a delivery call before issuing 2 final order for relief. See Order at 101-02 (describing
an administrative procedure that requires a “hearing” prior to a “final decision”). Idaho law

establishes no such requirement, and in fact explicitly authorizes the Director to expedite his

o This analysis was also flawed as a matter of law because it was based on the application of the Rules to the

Plaintiffs” delivery call, which cannot support a determination that the Rules are fzciaily mvalid. See Stute v
Korsen, 138 Idaho 706, 712, 6% P.3d 126, 132 (2003) {facial and as-applied analyses are “mutualiy exclusive™),

- For instance, the Relief Order would have been final by its own terms but for requests for an aduunistrative
hearing by Plaintiffs and IGWA. Relief Order at 46. Fhe Plaimiffs proposed that the hearing take place in January
2006, well after the irrigation season, and then sought stays and confinnances o the hearing schedule—once for a
period of two years. See Appendix B at 2-3. In the district court, the Plaimtiffs characterized these self-inflicred
“delays” as an “admmmsirative quagrnmire” created by the CM Rules. R. Vel VI p. 9.



response to a dehivery call by issuing an order for relief prior to a hearing or other proceedings.
See 1daho Code § 42-1701A(3) (providing for post-order hearings); id. § 67-5247 (authorizing
1ssnance of emergency orders). The district court’s reasoning ignores these statutes and would
have the perverse effect of transforming a statutorily-authorized attempt to provide expedited
relief into a farlure to respond to a delivery call.

F. The Rules Give Proper Effect To Decrees And “Objective Standards.”

Contrary to the distict court’s suggestion, the Rules give proper legal effect to water
nght decrees. See, e.g., CM Rule 41.04 (preparation of a water night priority schedule), CM Rule
30.01{a) (providing that the senior’s water right decree 1s part of the information necessary for
the Director te respond to a delivery call); CM Rule 10.25 (defining a water right as being
“evidenced by a decree, a permit or license™); see also CM Rules 000, 001, 10.07, 10.15, 10.18,
20,02, 20.04, 30.07(D-(g), 30.09, 30.10, 40.01(a), 40.02, 40.02(2), 40.02(c), 40.05, 41.01,
41.02(c), 41.04, 43.03, 43.03(k) {recognizing or implementing the rule of senior priority).

The district court was also incorrect in holding that the Rules do not wnclude “objective
standards” to guide the application of the substantive factors and policies in the Rules. For
instance, Rule 42 sets out a number of objectively measurable or verifiable factors that the
Director takes into account in responding to delivery calls. See generally CM Rule 42.01. The
standards set forth in this Court’s decisions also guide the application of the substantive factors
and policies of the Rules. See CM Rule 20.02 (incorporating by reference all elements of the
prior appropriation doctrine as established by Idaho law).

IV.  THE RULES PROVIDE FOR ADMINISTRATION OF WATER RIGHTS IN
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ACCORDANCE WITH PRIOR APPROPRIATION DOCTRINE.

Rules And Relied On Improper Presumptions.

The district court erred in concluding that the Rules authonze de facto administrative “re-
adjudications” because the Rules incorporate all elements of the prior appropnation doctrine as
cstablished by Idaho law, which prohibits such “re-adjudications.”  Moreover, the district
court’s discussion of administrative “re-adjudications™ and “takings™ was based on improper
presumptions rather than the language of the Rules.

The district court ¢ssentially assumed the worst, discussing at some length its suspicions
that the Director would use the Rules to undermine decreed nghts or otherwise act unlawflly.
See generally Ovder at 94-97, 116-17, 121-24 (discussing the possibility of administrative “re-
adjudications” or “takings”). Such adverse presumptions have no place in a facial challenge.
See Rhodes, 125 Idaho at 142, 868 P.2d at 470 (*'this Court makes every presumption in favor of
the consttutionality of the challenged regulation™).  Similarly, a court may not make factual
presumptions against the non-moving party at summary judgment. Concerning Application for
Water Rights of Midway Ranches Property Owners’ Ass'n, Inc. in El Paso und Pueblo Counties,
938 P.2d 515, 526 (Colo. 1997) (“We cannot presume that the water officials will fal to
discharge their duties in distributing the available water supply according to applicable decrees
and priovities”).

B. The SRBA Does Not Adjudicate All Issues That Must Be Resolved For Conjunctive
Administraticn Of Water Rights.

The district court also incorrectly assumed that the Rules re-visit matters that have been
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adjudicated, when in fact water right adjudications do not decide all the factual questions
relevant to administration, but rather leave many to the administration process. See, e.g., Tudor
v. Jaca, 164 P.2d 680, 686 (Or. 1946) (“The court, having established the prionties, should not
attempt to anticipate exigencies which may arise in administration of the decree, but should leave
such matters to the water master, whose duty it is to preserve the prionties and the quantities
consisiently with the highest duly of water, as applied to all concerned”) (internal quotation
marks and citation omitted).

This is particularly true as to conjunctive administration, which “requires knowledge by
the IDWR of the relative prionties of the ground and surface water rights, how the vanious
ground and surface water sources are interconnected, and hew, when, where and fo what extent
the diversion and use of water from cne source impects the water flows in that source and other
sources.” A & B Irr. Dist. 131 Idaho at 422, 958 P.2d a1 579. These matters are left to [IDWR
because the SRBA canmot and does not make all these technical determinations, as the SRBA
district court has observed:

the scope of these proceedings should not include & factual determination of the specific

interrelationships or the degree of connectivity between specific water rights {i.e. which

particular junior water rights will be curtailed in the event of a delivery call by a senior).

Factually, the Court could not make findings as to exact relationships. As mdicated by

IDWR, the technology and the data do not preseatly exist for making such

determinations. Even if the technology and data did exist the task of making such factual

determinations would be monumental in terms of scope. Lastly, the specific
interrelationships are dynamic as opposed to static. Therefore, any factual determinations
made by the Court would be subject to change depending on climatic conditions and

future peologtcal activity.

Order on Basin-Wide Issue 5 at 19,



The factual determinations necessary for the conjunctive admumstration of individual
water rights are not “re-adjudications” because such determinations are not made in the SRBA,
but rather are made in the first instance by IDWR, “based on its knowledge and data regarding
how the water nights are physically inferrelated. Mechanisms are available for water right
holders in disagreement with IDWR’s administrative actions to challenge and seek review of the
same.” Jd  This is entirely consistent with the different statutory functions of the SRBA and
IDWR. “Legally, the Court aiso does not need to adjudicate the specific interrelationships
between water rights. IDWR is charged with the duty of administering water rights in
accordance with the prior appropnation doctrine and determines specific interrelationships based
on information not necessarily contained in the partial deeree.” /d.

The decreed quantity for a water right is not necessarily conclusive for purposes of
conjunctive administration because water rights are imited by actual beneficial use, regardiess of
decreed quantity. Briggs, 97 [daho at 435 n.5, 546 p.2d at 390 n.5; Idahe Code § 42-220, While
a senior has a right to use up to the full amount of his decreed right when necessary to achieve
the aunthorized beneficial use, beneficial use 1z a “fluctuating hnnt” that depends on the
circumstances, as the district court recognized. Order at 87. It 1s also “a continuing obhgation,”
State v. Hagerman Water Right Owners, inc., 130 Idaho 727, 735, 947 P.2d 400, 408 {1997}, and
properly taken into account in the administration of water rights under chapter 6, Title 42 of the
Idaho Code. Indeed, “[t]he governmental function in enacting ... the entire water distribution
system under Title 42 of the Idaho Code 1s to further the state policy of securing the maximum

use and benefit of its waler resources.” /d. (quoting Nettieton v. Higginson, 98 Idaho 87, 91, 558
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P.2d 1048, 1052 (1977)) (ellipsis in Hagerman). Thus, an administrative inquiry into actual
beneficial use and needs 1n responding to a delivery call does not amount o a “re-adjudication.”
The entry of a partial decree does not terminate the Director’s statutory duty and authority to
make appropriate factual determinations and apply the substantive factors and policies of the
Rules in responding to delivery calls and administering water rights.

C. The Director’s Reasonable Exercise Of His Statntory Authority To Administer Water
Rights Does Not Threaten A “Re-Adjudication.”

Similarly, the Director’s reascnable exercise of his statutory authority in applying these
principles in water nghts administration does not constitute a “re-adjudication” or
uncompensated taking. “[The State Engineer is] called upon at times to exercise judgment and
decide guestions, but, when the judgment is exercised as a means of administering the law, the
act is administrative rather than judicial.” Speer v. Stephenson, 16 Idahe 707, 718, 102 P. 365,
369 (1909); see also Arkoash v. Big Wood Canal Co. 48 Idahe 383, 395-9¢6, 283 P. 522, 525-
26 (1929) (holding that the commissioner of reclamation determines when an appropriator is able
to benefcially use water and may either deliver or refuse to deliver water, even though the
decree made the appropriator the judge of when water could be so used); 4 & B frr. Dist., 131
Idaho ai 415, 958 P.2d at 572 (1997) (“The Director has the administrative duty and authority . . .
to prevent wasteful use of water by unigators”).

The district court also crred in concluding tﬁat the Director “becomies the final arbiter
regarding what is ‘reasonable’” under the Rules. Order at 96, As previously discussed, the

Rules include a number of objective standards to guide the Director’s apphcation of the
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substantive policies in the Rules. Turther, the concepis of reasonable diversion and use of waler
are well established and defined in this Court’s cases,” and these standards are incorporated into
the Rules. CM Rule 20.02. Moereover, the Director’s orders and determinations under the Rules
are subject to judicial review under IDAPA and the applicable substantive law.

D The Substantive Factors And Policies Of The CM Rules Are Inherent Limitations On A
Water Right. Not A “Re-Adjudication” Or “Taking.”

fdaho water rights are inherently subject to prior appropriation principles such as
beneficial use, waste, and futile call. See, eg, Twin Falls Canal Co. v. American Falls
Reservoir Dist. No. 2, 39 .2¢ 19, 23 (9”’ Cir. 1932) (“The exlent of beneficial use is an inherent
and necessary limiation upon the right”};, Schodde, 224 U.S. at 120 (simalar}. Because these
principles “inhere in the title” to a water right under Idaho law, Lucas v. South Carolina Coasral
Councif, 505 U.S. 1003, 1029 (1992), the Rules do not impose any new limitations on water
rights. These factors and policies are as much a part of an ldaho water right as the priority date,
and the Rules’ recitation of them in no way re-adjudicates, dinumishes or takes a water right.

Further, 1t 1s well established in Idaho that property rights are “subject to reasonable
limitation and regulation by the state in the interests of the common welfare.” Newfand v. Child,
73 Idaho 530, 537, 254 P.2d 1066, 1069 (1953}, This principle has particular foree with regard
to water rights, which entitle the holder only to a right to use a publicly owned resource:

The water belongs to the state of Idaho. And the right of the state to regutate and

3 See, e.g . Munn v. Twin Falls Canal Co., 43 Wdaho 198, 207-08, 252 P. 865, 867 {1926); see also Schodde v.
Twin Fells Land & Water Co., 224 U8, 107, 120-21 {1912); Idzho Code § 42-226.

33



control the use, by appropriate procedural and admimstrative rules and

reguiations, is equally well settled.  An appropriation or rental use gives the

appropriator or user no title to the water; his right thus acquired 1s to the use only.
Board of Directors of Wilder Irr. Dist. v. Jorgensen, 64 ldaho 538, 551,136 P.2d 461, 466 -
67 (1943} (interna! citations omitted; emphasis in original) (Axshie, I, concwrmg).

I is widely recognized that the police power of the state includes the authonty to regulate
use under decreed water rights. See, e.g., State ex vel. Cary v. Cochran, 292 NW, 239,
244 (Neb. 1940); Humboldt Lovelock Frrigation Light & Power Co. v. Smith, 25 F.Supp. 571,
574 (D.Nev, 1838}, Hamp v. Staie, 118 P, 653, 661-62 (Wyo. 1911). The prior appropriation
doctrine is not simply a means of creating and enforcing private property nghts. It is also a
system that regulates the ongoing use of a pubhcly owned resource, and promotes the maximum
beneficial use and development of the state’s water. The Rules” mclusion of such principles is

not a “taking,” but rather reflects the inherent nature and scope of an ldaho water right.

V. THE DISTRICT COURT ERRED IN FINDING THE “REASONABLE CARRYOVER”
PROVISION FACIALLY UNCONSTITUTIONAL.

A The Plain Language Of The “Reasonable Carrvover” Provision Demounstrates That It Can
Be Constitutionally Applied.

The “reasonable carryover” rule provides that in responding to a delivery call, the
Director may consider:

The extent to which the requirements of the holder of a senior-priority water right
coutd be met with the user’s existing facibities and water supplies by employing
reasonable diversion and conveyance efficiency and conservation practices;
provided, however, the holder of a surface waler storage right shall be entitled to
maintain a reasonable amount of carry-over storage to assure water supplies for
future dry years. In determining a reasonable amount of carry-over storage water,
the Director shall consider the average annual rate of fiH of storage reservoirs and
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the average annual carry-over for prior comparable water conditions and the
projected water supply for the system.

Rule 42.01(g) (emphasis added).

Contrary to the district court’s view, nothing in this provision purporis to or has the effect
of authonizing the Director to re-determine the quantity element of a storage right—much less re-
determine it annually—or detemyine the amount of water that may legally be carried over vear to
year. Order at 110. Rather, the “reasonable carryover” provision ensures that junior rights are
not curtailed unless the senior is likely to need additional water to fulfill the beneficial use for
which the storage was authorized during the current and next imigation seasons. This is
consistent with—indeed, it is required by—the fundamental principle that a water right entitles
the holder only to the guantity of water actually required for the beneficial use, regardless of the
decreed or licensed quantity. Briggs, 97 Idaho at 435 n.3, 546 P.2d at 390 n.5; Idaho Code § 42-
220. The prior appropriation doctrine as established by Idaho law does not allow curtailment of
vested junior rights when the senior does not need additional water to achieve the authorized
beneficial use. As staied in the Ninth Circuit’s decision in the Schodde case, “[while any person
is permilted to appropriate water for a useful purpose, it must be used with some regard for the
rights of the public.” Schodde v. Twin Falls Land & Water Co., 161 F. 43, 47 (9" Cir. 1908),
aff'd 224 1U.S. 107 (1912) {internal quotation marks and citation omitted).

This principle is particularly applicable to storage carryover, because in many cases it is
not necessary to carry a full reservoir allotment over from year to year to fully achieve the

authorized beneficial use, and i such cases curtailment would not be justified. Moreover,



curtailing juniors in order to fili reservoirs with water that is not needed to achieve the beneficial
use would concentrate control of vast quantities of water in a relatively few storage right holders,
which is contrary to the prior appropnation doctrine:

It is easy to see that, if persons appropriating the waters of the streams of the state

became the absoluie owners of the waters without restriction i the use and

disposition thereof, such appropriation and unconditional ownership would resuit

in such a monopoly as to work disastrous consequences to the people of the state.

Id. at 47-48 {internal quotation marks and citatton omitted).

Further, storage rights arc often expressly “supplernental” o primary natural surface
flow rights. See, e.g., Nampa & Meridian Irr. Dist. v. Perrie, 28 Idaho 227, 231, 153 P. 425,
426 (1915), error dismissed, 248 U.S. 194 (1918) {referring to “supplemental storage water”
under a contract with the federal govemmeni}.s" Reguiring the application of supplemental
storage water for the beneficial use authorized by the primary right before curtailing juniors is
consistent with the nature of supplemental storage rights, and promotes maximum beneficial use
of the state’s water.

In addition, many reservoirs are operated not just for wrrigation but also for fleod control,
and must have sufficient space available after the imgation season to hold runeff. Administermg
to ensure maximum carryover regardless of actual beneficial use or needs would often leave
water in the reservoir that would have to be released for flood control purposes, resulting in an

unreasonabie waste of water and the unnecessary curtaitment of juniors, contrary to Idaho law.

B. Talboy Did Net Establish Or Recognize That A Siorage Ripht Includes A Vested

H The Plaintiffs zdmitted that they “acguired storage water rights to supplement their natwal flow

diversions.” R. Vol. V, p, 1024, The underlying storzge rights are held in the name of the USBR , which viewed the
storage supply as “almost wholly supplernental to other, older rights.” Appendix G.
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Entitlement To Unrestricted Carryover,

The district court read too much mnto Washington County Irrigation District v. Talboy, 55
idaho 382, 43 P.2d 943 (1935), in holding that a storage right includes a “vested property right”
to carry the full storage allotment in the reservoir without any limitation as a matter of Idaho law.
Order at 115. The property interest in storage water recognized m 7afboy 1s a qualified one
“impressed with the public trust to apply [the water] to a beneficial use” Tafboy, 55 Idaho at
389, 43 P.2d at 945. Moreover, Talboy did not raise or discuss the question of carryover.

Carryever was addressed in Glavin v. Salmon River Canal Co., 44 1daho 583, 258 P. 532
(1927), a case in which this Court recognized that public policy imposes a reasonableness
limitation on carryover, Glavin involved a challenge o a canal company rule authorizing nearly
unlimited storage carryover by individual users and this Court affirmed an injunction against the
rule. This Court looked unfavorably on the rule’s potential to allow individual users to “hoard
[water] against other users who could and would have made beneficial use,” and to “speculate
with it, rather than making a beneficial use of it.” [d. at 587-88, 258 P. at 333, Relying on the
“the public policy of this state,” the Cowrt held that “whatever may be the exact nature of the
ownership by an appropriator of water thus stored by him, any property rights in it must be
considered and construed with reference o the reasonableness of the use to which the water
stored is applied or to be applied.” /d. at 588-89, 258 P. al 534.

Glavin invelved different users in a single project, but was decided on global principles
of Idaho water law that apply with equal force between different appropriators and water rights.

The case demonstrates that the determination of the amount of carryover depends on the facts of
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the case, not a blanket rule of law. See alco Rayl v. Saimon River Canal Co., 66 Idaho 199, 216,
157 P.2d 76, 81, 83 (1945) (upholding a revised and more himited carryover rule for the same
project on the basis that the new rule “differ[ed] radically and remedially from the one voided in
Glovin” by Hmiting carryever to one-third of the face amount of the user’s right and making
deductions for evaporation and seepage losses).

C. The Ihstnct Court Improperly Relied On A “Hvbrnid Analysis” In Finding The
“Reasonable Carrvover” Provision Facially Defective.

The district court alse erred in finding the ‘“‘reasonable carryover” provision
unconstitutional based on 11s “threatened application” 1o the Plamtiffs’ delivery call. Order at
111-12, 115-17. The district court based its “threatened application” conclusion on a review of
selected portions of the Relief Order the Director issued in response to the Plamtiffs” delivery
call. 7d. at 111-12. This inquiry “erroneously combined the facial and “as applied’ standards™ in
an impemmissible “hybrid analysis.” Korsen, 138 Idabo at 715, 69 P.3d at 135; see also
Greenville Women's Clinic, 222 F.3d at 164 (*‘[1]t has not been the Court’s practice’ to strike
down a statute on a facial challenge ‘in anticipation® of particular circumstances, even if the
circumstances would amount to a ‘likelihood™™) {quoting Bowen, 487 U.S. at 612-13),

D. The District Court’s “Takings’” Analysis Was Incorrect As A Matter Of Law And Relied
On An Incomplete Factual Record.

The district court errongously held that the Rules physically “take” private water rights.
Order at 122-24. Takings cases are generaily placed into two categories: ““physical” takings and
“regulatory” takings. Moon, 140 idaho at 540-41, 96 P.3d at 642-43. The Rules do not affect

either type of taking on their face because they do not authorize or amount to an “actual physical
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taking of the [water rights],” nor do they deprive water right holder owners of “all economically
beneficial uses” of such rights. 7 at 541-42, 96 P.3d at 642-43 {internal quotation marks and
citation omitted)

Further, takings cases require a threshold detenmination of the nature of the property nght
in question. See Lucas, 505 U.S. at 1022-24; Moon, 140 Idaho at 542, 96 P.3d at 643. Such a
determination was not possible in this case because the underlying storage rights have not vet
been adpdicated in the SRBA, and the question of the nature and scope of a storage
spaceholder’s interest in the underlying storage rights 1s currently pending before this Court i
United States v. Pioneer Irrigation District>® Moreover, the Plaintiffs did not properly plead a
*“takings” cause of action.”®

Moreover, as the district court found, the Plaintiffs’ storage contracts “are not in the
record in this case.” Order at 109. The district court went to considerable lengths fo fill in the
omissions in the record, see, e.g., Order at 110 (relying on a footnote to the Complaint and the
Director’s orders), but the incomplete record precluded a “takings” analysis.

V1  THE DISTRICT COURT ERRED IN RULING THAT THE DIRECTOR ACTED
OUTSIDE HIS AUTHORITY IN PROMULGATING THE CM RULES.

The district court relied on s determination that the CM Rules are facially
unconstitutional as the basis for holding that the Director acted outside his authority in

promulgating the Rules. Order at 3, 125. As discussed above, the Rules are facially

3 Docket No. 31790, appeal filed April 14, 2005.

5 There is only one “lakings” allegation in the Complaint, and no request for “takings” relief. R Vol. I, p. B
§117; i, p. 11. Even under notice pleading standards, this single allegation without any comresponding request for
relief fails 1o state a “takings” clam.
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constitutional, and thus the Director acted within his statutory authority. ldaho Code § 42-603.

VII.  THE DISTRICT COURT IMPROPERLY CIRCUMVENTED THE EXHAUSTION
REQUIREMENT OF THE IDAHO ADMINISTRATIVE PROCEDURE ACT.

A The District Court Allowed The Facial Chalienge To Become A Vehicle For Litigating
As-Applied Claims and Disputed Facts On An Incomplete Record.

The district court correctly found as a factual matter that the Plaintiffs had not exhausted
administrative remedies on their as-applied claims, and thus limited summary judgment to the
facial challenge alone. R. Vol. VI, pp. 1312, 1314; Tr. Vol. 1, pp. 130, 132-33, 135; R. Vol.
VIII, p. 1813. A facial challenge to the Rules 1s “purely a question of law,” Siate v. Cobb, 132
Idaho 195, 197, 969 P.2d 244, 246 (1998), and 1s hmited to an analysis of their language “on a
cold page and without reference to the defendant’s conduct.” People v. Stuarr, 100 N.Y .2d 412,
421 (NLY. 2003); see also Korsen, 138 Idaho at 712, 69 P.3d at 132 ¢holding that facial and as-
apphied analyses are “mutually exclusive™). The disirict court avoided these well-establhished
standards under a misinterpretation of Idaho Code § 67-5278 that circumvented the exhaustion
requirement, and transformed the purely legal question of the facial validity of the Rules into a
vehicle for litigating the Plaintiffs’” as-applied claims and resolving disputed 1ssues of fact.

The district court held that Idaho Code § 67-5278 established a “threatened application”
standard under which the Director’s actual and threatened application of the CM Rules fo the
Plamntiffs” delivery call was “part and parcel” of the facial challenge, and that there was no better
“evidence” of the facial constitutionality of the CM Rules than “the actval conduct of IDWR and
the Director to date” in the delivery call proceedings. R. Vol. VIIl, pp. 1814-15. Under this

standard, “the director’s threatened application of the rule, or his application to date, as applied
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to the rules, is sshject to review.” Tr. Vol 1, p. 316. The district court held that § 67-5278
authorizes *the use of a faciual history of a case when determining a rule’s validity” and stated
that “this Court will utilize the underiving facts in this case to determine whether the CMR’s are
invalid.” Order at 25.

The Plaintiffs used the *threatened application” standard to pursue their as-applied claims
under the rubric of a facial challenge. See. eg, R. Vol IX, pp. 2252-53 nd (“Here, the
examples provided by Plamtiffs demonstrate legal defects of the Rules on their face as well as
the underlying facts in how the Director unconstitutionally applied the Rules to their requests for
water right administration™); Tr. Vol. 1, p. 175 (referring to the Defendants’ supplemental
briefing under the “threatened application” standard as addressing “the as-applied portion of our
claims”). Indeed, the Plainiffs” principal argument throughoui the case was that the application
of the Rules to their delivery call proved that the Rules themselves were facially invalid. See,
eg, R Vol V, p. 1192 (arguing that because the Rules "allow the Department to diminish and
hmit Clear Springs’ vested property nghts, its decreed water nghts, the Rules are
unconstitutional on thetr face™); Tr. Vol. I, p. 324 (“I’m showing that’s how he applied the rules,
and that is not a proper application. He believes the rules allow him 10 do that. And therefore,
they’re unconstitutional”).”’

The district court simifar]ly intertwined the mutually exclusive issues of facial and as-

apphed constitutionality. For example, the district court’s holding that the CM Rules are facially

o See alse R. Vol ¥V, pp. 999-100), 1001-07, 1023-30, 1032, 1034-35, 1194-95, 1201-08, 1210-11, 1215,
1217-18, 1245, 1248; R Vol, VI, pp. 1280-81; . Vol Vill, pp. 1898-99, 1905-06, 1909, 1912 n. 16, 1913-15, 1917,
1938, 1947, 1969-72, 1974, 1984; R. Vol. IX, pp. 2252-53 n4, 2262, 2265 n 18, 22659-70, 2281}, 2285; Tr. Vol |,
pp- 165, 175, 186, 19495, 203-07, 210-11, 218-19, 222-23, 232, 304, 307, 323-24, 331-32.
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unconstitutional “to the extent that the Director’s application of the CMR’s diminish proper
administration of the senior’s water nght,” Order at 97, is essentially indistingmishable from the
flawed “hybrid” holding in Korsen that a statute was facially unconstitutional “insofar as it
applies to public property.” 138 Idaho at 710, 69 P.3d at 130,

Over the Defendants” repeated objections, the district court considered and resolved
disputed factual matters by concluding, on the basis of allegations and argument rather than a
properly developed record, (1} that the Director’s orders amounted to “threatened applications”
of the Rules that were contrary to the prior appropriation doctrine, Qrder at 111-15; (2) that in
responding to the Plaintiffs” delivery call the Director “promptly engaged on a course under the
CMR'’s incopsistent with his own words [in hus May 2, 2005 order],” Order at 125; {3) that the
Director’s administration of the Plaintiffs’ water nghts had not been completed, Order at 13 n.2,
91; (4) that the Director’s reliance on historic water supply and use data in attempting to predict
future supplies and uses had no rational basis in fact, Order at 116; and (5) that the Director had
refused to administer juntor priority ground water rights in a timely fashion. Order at 117,

The district court also apparently concluded that the Director was using the Plaintiffs’
reservoir storage water as a “slush fund” to spread water and aveoid administering junior ground
water rights in priority, Order at 114; that the Dircetor was attempting “to satisfy all water users
on a given source” rather than “objectively administering water rights in accordance with the
decrees,” Order at 97; and that the Director was trying to “‘shoc-hom’ in a complete re-
evaluation analysis of the scope and efficiencies of a decreed water right in conjunction with an

administrative delivery call.” Order at 92. Even the hearing on the motion for Rule 54(b)
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cerlification of the Judgment became a vehicle for the Plaintiffs to attempt 1o control the delivery
call proceedings and the district court to inquire into the Director’s mntentions in that proceeding.
Tr. Vol. 1, pp. 343, 349, 351, 356, 358,

Thus, despite the Defendants” repeated cbiections, this case was litigated and decided
under a forbadden “hybrid analysis.” Korsen, 138 Idaho at 715, 69 P.3d at 135, It was an
improper use of a declaratory judgment action 1o “bypass the admumstrative process” and obtain
premature judicial review of an ongoing administrative proceeding, Kegan v. Kootenai County,
140 Idaho 721, 726, 100 P.3d 615, 620 (2004), and “to try [disputed issues of fact] as a
determinative 1ssue.” Enwnis v. Casey, 72 Idabo 181, 185,238 P.2d 435, 438 (1951).

B. jdahoc Code 8§ 67-5278 Does Not Provide That A Rule May Be Declared Facially Invalid
On The Basis Of A “Threatened Application.”

The judicial review and factual inquiry undertaken 1n this facial challenge was based on
district court’s view that under Idaho Code § 67-5278, the validity of a challenged rule is
determined on the basis of its “threatened application.” This reading of the statute was incorrect
because the language merely authorizes a declaratory judgment challenge to the legal validity of
a rule “i it is alleged that the rule, or its threatened application” may adversely affect legal
rights. Idaho Code § 67-5278(1). The statute does not provide the substantive standard for
determining the vahdity of a challenged rule. See Richards v. Sefect fns. Co., Inc., 40 F.Supp.2d
163, 169 (8. DN.Y. 1999) (A declaratory judgment is a remedy. s availability does not create
an acdditional cause of action or expand the range of factual disputes that may be decided by a

district court sitting in diversity”).
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Rather, the statutory term “threatened application” is properly understoed as estabhishing
a standing or ripeness threshold. See Rawson v, Idaho State Board of Casmeiology, 107 ldaho
1037, 695 P.2d 422 (1585) (analyzing § 67-5278, then codified as § 67-5207, i terms of
standing), rejecred in part on other grounds by Golay v. Loomis, 118 Idaho 387,392 n.3, 79 P.2d
95, 99 1.3 (1990). “[A] declaratory judgment can only be rendered in a case where an actual or
justiciable controversy exists . . . justiciability questions [inclnde] standing [and] ripeness.”
Schneider v. Howe, 142 Idaho 767, | 133 P.3d 1232, 1237 (2006) (internal quotation marks
and citation omitted).

Moreover, the Idaho Administrative Procedure Act provides that “'disputed issues of fact
mus! be confined to the agency record for judicial review as defined in this chapter.” Idahe Code
§ 67-3277 (emphases added). Section 67-5277 makes it clear that factual iitigation regarding an
agency action must proceed via “*judicial review,” not a declaratory judgment action under § 67-
5278, and must be based on a complete “agency record,” including a final order. See Idaho Code
§§ 67-5270, 67-5271 , 67-3275 . The district court’s view of § 67-5278 as “contemplating” the
use of the factual history of an engoing administrative case m determining the vahdity of a rule
cannot be squared with § 67-5277°s express prohibition against litigating disputed facts on an
incomplete record in a declaralory judgment action. Bolger v. Lance, 137 Idaho 792, 796, 53
P3d 1211, 1215 {2002} (*“a basic tenet of statutory construction is that the more specific statute
or scction addressing an issue controls over a statute that is more general”).

No reported ldaho case has interpreted § 67-5278 as authorizing judicial review of an

agency proceeding or the litigation of disputed issues of fact. To the contrary, in Rewson the
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Court of Appeals held that the district court had acted “prematurely” in reaching a factual
question the agency had not yet decided and “in essence tock the issue from the Board and
decided it de novo.” Rawson, 107 Idaho at 1041, 695 P.2d at 426. Similarly, there was no
litigation of disputed factual issues in Asarco Inc. v. State, 138 1daho 719, 69 P.3d 139 (2003).
Even in Léndstrom v. Dist. 8d. of Health, 109 Idaho 956, 712 P.2d 657 (Ct. App. 1985), which
involved both facial and as-applied chalienges, no disputed issues of fact remained when the case
came to the Court of Appeals. Lindstrom, 109 Idaho at 959, 712 P.2d at 660.

These cases are consistent with the principle that while a courl may pass on a
constitutional challenge to a statute administered by an agency i a declaratory judgment action,
“it ha[s] no jurisdiction to investigate the facts, to make findings thereon or to determine the
credibility of wilnesses” when “[tJhese were questions o be determined by [the agency] in the
first instance reviewable on appeal.” Idaho Mut, Ben. Ass'n, Inc. v. Kobison, 65 ldaho 793, 8§03,
154 P.2d 156, 161 (1944); see aiso Regan, 140 Idaho a1 725-26, 100 P.3d at 615-20 (declaratory
judgment action that “exalts form over substance” may not be used to bypass administrative
remedies); Ennis, 72 Idaho at 185, 238 P 2d at 438 (declaratory judgment action “cannot be used
where the object of the proceedings is to iry [a disputed issue of fact} as a determinative 1ssue™).

Under the district court’s reasoning, “a party whose grievance presents issues of fact or
misapplication of rules or policies could nonetheless bypass his admmnistrative remedies and go
straight to the courthouse by the simple expedient of raising a constitutional issue.” Foremost
Ins. Co. v. Public Serv. Comm’n, 985 S.W.2d 793, 795 (Mo. Ci. App. 1998). If the district

court’s interpretation of Jdaho Code § 67-5278 is not reversed, the Idaho courts will replace the
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Department as the primary venue for administering water rights. District courts will become de
facto water courls, and the exhaustion requirernent will largely be read out of the Idaho
Administrative Procedure Act.

C. The Dhstrict Court Erred By Declining To Dismiss The As-Applied Claims For Failure
To Exhaust Administrative Remedies.

The Plaintiffs requested an administrative hearing on the Relief Order, but filed this
action before the hearing had taken place. Thus, the distnict court correctly found that “[als to
the ‘as applied challenge’™ . . . the plaintiffs have not yet exhausted those [admimstrative]
remedies.” R. Vol VI, pp. 1312; see also Tr. Vol. 1, p. 130, LL. 13-14 (“that decision [on the
Plaintiffs’ delivery call] has not been made by the director, there’s ne final determination there™),
The district court declined o dismiss the as-applied claims, however, See R. Vol. VI, pp. 1312,
1314 (declining to rule on exhaustion and avoiding a ruling on the as-apphied claims).

Under the Idaho Administrative Procedure Act, “[a] person 1s not entitled to judicial
review of an agency action until that person has exhausted all administrative remedies required
in this chapter.” Idaho Code § 67-5271(1). ID'WR rules incorporate this statutory exhaustion
requirement. IDAPA 37.01.01.790. Even when an agency action is challenged on constitutional
grounds, “exhaustion of administrative remedies is generally required before constitutional
claims are raised.” Owsley v. Jdaho Indus. Comm’n, 141 1daho 129, 134, 106 P.3d 435, 460
(2005); see also Theadoropoulos v. FN.S., 358 F.3d 162, 172 (D.C. Cir. 2004}, cert. denied, 543
U.S. 823 (2004) {2 constitutional attack upon an agency’s interpretation of a statute is subject to

the exhaustion requirement™). When a claimant has not exhausted admimistrative remedies,
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“dismissal of the claim is warranted.” Whire v. Bannock County Comm rs, 139 Idaho 396, 401,
80 P.3d 332, 337 (2003). The district court thus erred in failing to dismiss the as-applied claims.

CONCLUSION

Far the reasons discussed herein, the Defendants request that this Court affirm the district
court’s holding that the Rules can be constituhonally applied and are consistent with the prior
appropnation doclrine as estabiished by Idaho law, and reverse the distnct court’s holdings (1)
that the Rules are unconstitutional due to the perceived absence of the “procedural components,”
and (2) that the “reasonable carryover” provision is unconstitutional. The Defendants also
request that this Court remand this case to the district court with instructions to disiniss the as-
applied claims without preyudice for failure to exhaust adminisirative remedies.

RESPECTFULLY SUBMITTED this 2719 day of October 2006.

LAWRENCE G, WASDEN
Ideko Attornes™General

Chief, Natug! Resources Division

I ewllen (. Adspa,
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IN THE DISTRICT COURT OF THE FiFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME

IDAHO GROUND WATER APPROPRIATORS, )
INC., MAGIC VALLEY GROUND WATER )
DISTRICT, and NORTH SNAKE GROUND )
WATER DISTRICT, )
)
Plaintifts, ) €Case No. CV-2007-00060526
)
THE IDAHO DEPARTMENT OF WATER ) MEMORANDUM IN OPPOSITION
RESOURCES and DAVID R.TUTHILL, JR ., }  TOPRELIMINARY INJUNCTION
IN HIS OFFICIAL CAPACITY AS }  ANDINSUPPORT OF MOTION TO
DIRECTOR OF THE IDAHO DEPARTMENT Y DISMISS
OF WATER RESOURCES, 3
)
Defendants. )
)

Defendants the Idaho Department of Water Resources and David R, Tuthill, Jr., in his
Official Capacity as Director of IDWR (collectively referred to as “IDWR™ or the
“Department”), submit this memorandum in suppost of their Motion to Dismiss and in opposition

to Plaintiffs’ request for a preliminary mnjunction.

MEMORANDUM IN OPPGSITION TO PRELIMINARY INJUNCTION
AND TN SUPPORT OF MOTION TO DISMISS - |



E INTRODUCTION

On Apnii 30, 2007, IDWR informed ground watcr users in the Thousand Springs area that
it was preparing curtallment orders that may affect individuals in that vicinmity. See Compilaint,
Ex. A.. Notice of Potential Curtailment of Ground Water Rights in the Thousand Springs Areca.
As Plamtiffs’ own exhibit shows, no actual orders for curtaiiment were issued. In response to the
Department’s notification, Plamntiffs filed this declaratory judpment action. By doing so,
Plainiffs ipnored the administrative mechanism in place that must be exhausted prior io seeking
relief in District Court.

Dismissal of this case 15 therefore appropriate because Plamtiffs have failed to exhaust
any of their administrative options prior to filing in District Cowrt. Indeed, since the Plaintiffs
were also defendant interveners in American Falls Reservoir District No. 2 v. Idaho Deparrment
of Water Resources, 143 idaho 862, 154 P.3d 433 (2007), they should have known that failure of
any party to exhaust admiustrative remedies precludes a district court from considening
injunctive reliel. Under American Falls, exhaustion of administrative remedies is a jurisdictional
requirement.  Allowing Plamtiffs to procced in District Court today, rather than after the
exhaustion of administrative remedies, exalts form over substance at the expense of the orderly
and efficient administration of complex water right malters over which the Department has
primary junisdiction.  Accordingly, the Court should deny the request for a preliminary
imjunction and dismiss this case.

BACKGROUND FACTS & PROCEDURAL POSTURE

The Plaintiffs filed this action in response 1o a Notice of Porential Curtailment of Ground
Water Rights in the Thousand Springs Area (Notice) issued by the Director on April 30, 2007
The Notice informed junior ground water nght holders that they must provide replacement water

on or before May 14, 2007, or the Director would issue curtailbment orders to implement year

" A copy of the Notice and the attached map are aflached as Fxhibit A 1o Plamtiffs’ Complain.
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three of the five-year phased curtaliment schedule ordered on May 19, 2005, i response to the
Blue Lakes Trout Farm, Inc. {(Bhue Lakes) delivery call. A similar Nofice was sent to ground
water right holders to implement year three of the five-year phased curtailment schedule ordered
on July 8, 2005, 1n response to the Clear Springs Foads, Inc. delivery call for its Snake River
Farm facthity (Clear Spr.ings)? The delivery calls were made under the Department’s Rules for
Conjunctive Management of Swface and Ground Water Resources (IDAPA 37.03.11).

The Blue Lakes water rights authorize the diversion of water from Alpheus Creek located
in the Devil’s Washbow! to Buhl Gage spring reach north of Twin Falls. The Director’s order of
May 19, 2005. issued in response to the Blue Lakes delivery call, determined that the diversion
and use of ground water within Water District 130 under water rights with priority dates junior to
December 28, 1973, causes material injury to Blue Lakes” December 28, 1973, prionty water
right no, 36-07427 in the amount of 51 cfs. See Order 1ssued May 19, 2005, In the Marter of
Distribution of Water to Water Rights Nos. 36-23364, 36-7210, and 36-7427. The Blue Lakes
Order required ground water districts yepresenting juntor ground water users in Water District
No. 130, 1o submit plans acceptable to the Director for providing replacement water, or junior-
prionty ground water rights would be curtailed over a period of five years. The Blue Lakes
Order stated that, in 2005, ground water users must provide 10 cfs in replacement water to Blue
Lakes. Because the Director 1ssued the order before an opporfunity for a hearing, the order
stated, “Any person aggrieved by the Order shall be entitled to a hearing before the Director to
conlest the action pursuant to Idaho Code § 42-1701A(3).” The Blue Lakes Order provided that
replacement water in the amount of 30 cfs shall be delivered during year three (2007) to the

Devil’'s Washbowl to Buhl reach.

* Copies of the Blue Lakes and Clear Springs crders are available on IDWR’s website at:
htp/iwww idwradaho gov/Calls/Spnng %2 0Users%20Calls/defanlt htm.

MEMORANDUM IN OPPOSITION TO PRELIMINARY INJUNCTION
AND IN SUPPORT OF MOTION TO DisMISS - 3



T

The Clear Sorings water rights Tor use af its Snake River Farm amthorize the diversion of
j=

east of Buhl. The Director’s order of July 8, 2009, issued in response to the Clear Springs
delivery call, determined that the diversion and use of ground water within Water District 130
under water rights with priority dates junior to February 4, 1964, causes material injury to Clear
Springs’ Febrnary 4, 1964, priority water right no. 36- 04013B. See Order issued [Tuly 8, 20053,
In the Matter of Distribution of Water to Water Rights Nos. 36-040134, 36-040138, and 36-
(77148, The Clear Springs Order stated:
Involuntary curtailment will be phased-in over a five-year period, offset

by substitate curtailment (conversions and voluntary curlailment) provided

through the ground water district(s) or irmgation district through which mitigation

can be provided and verified by the Department. Involuntary curtailment and

substitute curtailment topether must be implemented in 20605, 2006, 2007, 2008,

and 2009, such that based on simulations using the Department’s ground water

model for the ESPA, phased curtailment will result in simulated cumulative

increases to the average discharge of springs in the Bubl Gage to Thousand

Springs spring reach, which includes the springs that provide the source of water

for the water rights held by Clear Springs for its Snake River Farm, at steady state

conditions of at least § cfs, 16 cfs, 23 cfs, 31 cfs, and 38 cfs, for cach year

respectively.
Clear Springs July 2005 Order al p. 37,4 (2). The Clear Springs Order, thus, provides that 23 cfs
shall be provided to the Buhl Gage to Thousand Springs reach in the third year, which is 2007.

The Plaintiffs in the present case intervened in both the Blue Lakes and the Clear Springs
matters before the Department representing the affected ground water districts and thexr
members. Although the parties requested hearings on the Director’s orders in both proceedings,
those hearings did not occur due 1o the filing of litigation by senior surface water right holders
against the Department on August 15, 2005, challenping the constitutional validity of the

Department’s Conjunctive Management Rules. American Falls Reservoir District #2 et al. v.

Idaho Department of Water Resources, Case No. CV-2005-600 (5th Jud. Dist., Gooding
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County). A brief summary of the proceedimps in the Bloe Lakes and Clear Springs matters is set
forth in a July 28, 2006, order of the Director. Txhibit A to Affidavit of Phiilip J. Rassier
(“Order Reguesting Briefing on Notre of Further Proceedings™).

On June 30, 2006, the Fitth Judicial Dastrict Court entered a judgment following its
decision of June 2, 2006, in the American Fally case declaring that the Department’s Conjunctive
Management Rules, upon which the Director relied in administering the Blue Lakes and Clear
Springs delivery calls, were mvalid on constitutional grounds. On July 11, 2006, the Department
filed an appeal with the Idaho Supreme Court. The Department also filed motions for stay
before the district court and the Idaho Supreme Court, which were denied. The Idaho Supreme
Court issued 1ts decision upholding the facial constitutionality of the Conjunciive Management
Rules on March 5, 2007, i the American Falls case. American Falls Reservoir District No. 2 v.

ldakw Department of Waier Resources, 143 1daho 862, 154 P.3d 433 (2007). The Courl’s

decision is not yet final due to a pending petition for rehearing filed by the plamtiffs in that case.

It ARGUMENT

A, Summary Of Argument

“The party secking the [preliminary] injunction has the burden of proving a right
thereto.” Harris v. Cassia County, 106 Idaho 513, 518, 681 P.2d 988, 993 (1984). Under
[.R.C.P. 65(c)(1) the moving party must demonstrate entitlement to the relief demanded, and, as
such, a likelthood of prevailing at trial. /4 As the preceding discussion demonstrates, the
Plaintiffs are not entitled to the relief demanded or likely to prevail at trial.

Plaintiffs are not hikely to prevail because they faled to exhaust their administrative
remedies. The Plamtiffs filed this case in District Court prior to an administrative hearing in an

attempt 10 bypass administrative procedures and prematurely obtain judicial relief in a water
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rights admimistration matter over which the Depariment has primary jurisdiction. Therelore, this
case must be dismissed.

The ldaho Supreme Court in dmerican Falls, made 3t clear that the doctrine of exhaustion
applies even though the Plaintiffs have styled this case a declaratory judgment action challenging
the authority of the Director io 1ssue curtathment orders. This case is n effect a request for
judicial review of the Director’s orders and allowing 1t to proceed would exalt form over
substance and promote forum-shopping during an ongoing administrative proceeding. ldaho

law, therefore, requires that this case be dismissed.
B. The Director of IDWR Has The Authority To Issue Curtailment Orders

The Plainuffs in this casce scek to enjoin the Director of IDWR from taking action
required under the provisions of L.C. § 42-607 relating to the adminisiration of water rights by
priority within a water district. The Plaintiffs seek to enjoin the Director from ordering the
curtailment of junior priority ground water rights under which thetr members divert water. The
Court should deny the request for a preliminary injunction because Plaintiffs cannot satisfy the
grounds for a preliminary injunction under 1.R.C.P. 65(e).

[L.R.C.P. Rule 65{e)(2) states that a preliminary Injunction may be granied “[wlhen it
appears by the complaint or affidavit that the commission or continuance of some act during the
litigation would produce waste, or great or irreparable injury to the plaintiff.” Through affidavits
attached to their complaint, Plaintiffs assert claims of potential economic losses that would result
in irreparable injuries if the Director carried oul the proposed curtailment of their water rights,
See Affidavits of Lynn Carlquist and Orlo H. Maughan. What the Plaintiffs fail to acknowledge
1s the harm that would be caused to the orderly administration of water rights if an injunction is
granted. I the Director can be enjoined simply because a junior water right holder might suffer

economic loss, then the prior appropriation doctrine will be tumed on 11s head.
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The Director has a duty 1o supervise and conrel the distribution of water within state
water distnets, as required by Fdaho Code § 42-602. In order to fulfill this duty, the Director
issued the waming letters of April 30, 2067, informing ground water users in the Thousand
Springs area that IDWR was preparing curtaillment orders that may affect their water rights.

The Plaintiffs’ request for a preliminary injunction should not be granted because the
Director’s actions are consistent with Idaho law. Idaho water law requires the curtailment of a
junior pn'orit}; water right if necessary to fill a more senior water right. The action will not
“produce waste” because the water will be made available to the spring reaches in which the
semior right holders divert water. Although the Plaintiffs will experience an adverse impact as a
result of the proposed regulation of their water rights by the Director, the impact does not
constitute “great or irreparable injury” because 1t 1s an impact contemplated under the priority
doctrine, which governs the administration of rights 1o the use of water in Idaho.

As part of the prior appropriation doetrine, 1t is understood that reduction or curtailment
of junior priority water rights in order to satisfy senior priority water rights will result in an
adverse effect upon the holders of the junior water rights. That 1s the nature of the administration
of water rights under the prior appropriation doctrine in idaho.

In Count ! of the Complaint, the Plaintiffs argue that only a local ground water board has
the authority 1o curlail junior-priority ground water users — not the Director of IDWR.
(Complaint at § 25, p. 7.} The argument 1s without merit.

First, under Idaho Code § 42-237a, the Director of IIDWR has broad authority 1o enforce,
supervise, and control the exercise and administration of all rights to the use of ground water in

the state of Idaho:
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In the administration and enforcement of this act in the effectnation of the policy
of this state to conserve 1ts ground water resourcas, the director of the depariment
ot water resources in his sole discretion, is empowered:

g. To supervise and control the exercise and administration of all rights 1o the use
of ground waters and in the exercise of this discretionary power he may minate
administrative proceedings to prohibit or imit the withdrawal of water from any
well during any period that he determines that water to fill any water right in said
well is not there available.

Under the Directon’s authority to “supervise and contrel™ the exercise of all sights to the use of
pround water, he may issue orders to curtall the use of ground water. 1 displeased with the
Director’s decision, Plaintiffs may seek an administrative hearing.

Second, even if there Is a question as to the Director’s authority to issue curtailment
orders. the Idaho Supreme Court held in dmerican Fails that the question of authority or lack
thercof requires the exhaustion of administrative remedies. In American Falls, the Supreme
Court held “administrative remedies generally must be exhausted before constitutional claims are
raised.” American Falls, 154 P.3d at 442, By doing so, it recogmized that other “jurisdictions
have also refused to excuse a party from exhausting administrative remedies merely because the
party raises a constitutional issue that no official in the proceeding is authorized (o decide. Id.
(emphasis added). “[Tlo hold otherwise would mean that a party whose grievance presents
issues ol fact or misapplication of rules or policies could nonetheless bypass his administrative
remedies and go straight to the courthouse by the simple expedient of raising a constifutzonal
issue. Foremont Ins. Co. v. Public Serv. Comm’n, 985 S.W.2d 793, 795 (Mo. Ct. App. 1998).
Thus, raising a constitutional chalienge does not alleviate the necessity of establishing a
complete administrative record.” Jd Even if Plaintiffs raise a colorable question as to the
authority of the Director 1o curtail ground water, that issue should first be presented in an

administrative hearing rather than this Declaratory Judgment action.
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. Exhaustion Of Administrative Remedies Is A Jurisdietional Prerequisite

“Where an administrative remedy is provided by statute, relief must be sought from the
administrative body and this remedy exhausted before the courts will act.”™ American Falls, 154
P.3d at 440, A plainuff’s failure to exhaust administrative remedies “deprive[s] the district courl
of subject matter Jurisdiction.” Regan v. Kootenai County, 140 Idaho 721, 726, 100 P.3d 615,
620 (2004); see also Owsley, 14] Tdaho at 134, 100 P.3d at 461 ("a district court does not acqmre
subject matler jurisdiction untl all administrative remedies have been exhausted™) {internal
quotation marks and citation omited). “No one 1s entitied to judicial relief for a supposed or
threatened injury until the preseribed administrative remedy has been exhausted.” Regan, 140
Idaho at 618. 100 P.3d at 724. Turthermore, the exhaustion doctrine “generally requires that the
case run the full gamut of administrative proceedings belore an application for judicial relief may
be considered.” 74 Thus, “[1}{ a ¢laimant fails to exhaust administrative remedies, dismissal of
the claim is warranted.” White v. Bannock County Comm rs, 139 Idahe 396, 401, 80 P.3d 332,
337 (2003).

In this case, Plaintilfs filed this declaratory judgment action after receiving nofice that
IDWR intended to issue curtatlment orders.  As the Supreme Court has heldhistorically, a party
is not entitied “to scek declaratory relief until adminisirative remedies have been exhausted,
unless the party is challenging a rule’s facial consututionality,” American Falls, 154 P.3d at 441,
see also Regan, 140 1daho at 725, 100 P.3d at 619 (“[alctions for declaratory judgment are not
intended as a substitute for a statutory procedure and such adminisirative remedies must be
exhausted.”) and V-1 Oil Company v. County of Bannock, 97 Idaho 807, 810, 554 P.2d 1304,
1307 (1976} (same). Instead of filing the declaratory judgment action, Plaintiffs should have
pursued the administrative hearing they previously requested pursuant to the provisions of 1.C. §
42-1701A(3). Plaintiffs allege in Count I that the Spring Users’ water nghis are subordinate to
the Plaintiffs’ ground water rights. Count 111 of the Complaint alleges that there is no guarantee

that the Director’s intended curtailment of the Plaintiffs’ water rights will increase discharges for
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a particnlar spring. Count IV alleges that the Spring Users water rights are supphied by waste
water. Count V contends that no reasonable pumping level has been established. Count VI of
Plainuffs” Complaint alleges that the diversion measures are unreasonable, Count VI alleges
that the delivery calls are futile. All of these substantive allegations concern affirmative defenses
to the curtaliment orders and issues of fact that shouid first be considered in an administrative
proceeding before the Director. American Falls, 154 P.3d at 440.

While Count VI of the Complaint alleges that Plaintiffs have “repeatedly requested yet
have been deprived by IDWR of a hearing on the 2005 Orders,” Complaint at 17 § 76, these
claims are belied by the record. The 2005 Orders were put on hold as a result of the American
Falis Iipation that was appealed to the Idaho Supreme Court. Becéuse the district court held the
Department™s Rules for Conjunctive Management of Surface and Ground Water Resources
facially unconstitutional, and demed the Dhrectlor’s request for a stay of the decision, a hearing
could not be given 1o Plaintiffs until the decision was decided on appeal. As this Court is aware,
it was only in March of 2007, that the ldaho Supreme Cowt overturned the district court
decision, which now clears the way for administrative hearings.

IDWR should be afforded an opportanity to consider the Plaintiffs’ arguments and
address any alleped errors before the Plaintiffs are allowed to seck judicial intervention. This is
particularly true when the Plainuffs’ claim challenges IDWR’s determinations regarding the
amount of discharge accruing to spring reaches for the benefit of particular springs (Count 1II),
reasonable pumping levels (Count V), or diversion measures (Count VI). These determinations
are squarely “within [the Depariment’s] area of specialization and the administrative remedy is
as likely as the judicial remedy to provide the wanted relief.” Regan, 140 Idaho at 726, 100 P.3d
at 620 (internal quotation marks omitted). Only after a “final order” is issued in a contested casé
may the aggrieved party seek judicial review. See IDAPA 37.01.01.790 (The regulation also
incorporates the statutory exhaustion requirement of the Idaho Administrative Procedure Act.);

see also Idaho Code § 67-5271(1) {“[a] person is not entitled to judicial review of an agency
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action vntil that person has exhausted all admmistrative vemedies required in this chapter.””y and
American Falls, 154 P.3d at 441 (*"The Idaho Admimisirative Procedure Act (IDAPA) provides
that “[a] person is not entitled 1o judicial review of an agency action unul that person has
exhausted all administrative remedies required in this chapter.”™)

Clearly, opportunties remain for the Plainuffs to obtain the reliel they seck in an
adminmistrative proceeding before 1IDWR, thereby avoiding or reducing the need for judicial
revicew. Therefore, dismissal for lack of subject matter jurisdiction 1s approprate because the
Plaintiffs have failed to exhaust their admimstrative remedies.  Regan, 130 ldaho at 726, 100
P.3d at 620; White, 139 Idaho at 401, 80 P.3d at 337,

D. Dismissal Of The Proceeding 1s Consistent With Public Policy Considerations

Moreover, dismissal serves the policies of the exhaustion doctrine:

(limportant  policy considerations underlie the requirement for exhausting
administrative remedies, such as providing the opportunity for mitigating or
curtng errors without judicral intervention, deferring to the administrative process
established by the Legislature and the administraiive body, and the sense of
comity for the guasi-judicial functions of the administrative body.

Regan, 140 Idahe at 725, 100 P.3d at 619.

The Department is charged with adnunistering Idaho water rights “in accordance with the prior
appropriation doctnne.” Idaho Code § 42-602. This means that the Depariment must protect the
prionity of riphts in accordance with the prior appropriation doctrine.

Fulfiling Idaho’s constitutonal and  statutory directives regarding  priority,
maximum/optimal utihization, and beneficial use—which are sometimes in tension—often
requires [DWR to engage in a complicated and mherently fact-bound inquiry. This 1s
particularly true when, as in this case, Plaintiffs are questiening the reasonableness of diversions
and pumping levels for ground water, or whether curtailment will affect the amount of discharge
in a particular spring. See Douglas L. Grant, The Complexities of Managing Hydrologically

Connected Surface Water and Groundwater Under the Appropriation Doctrine, 22 LAND &
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WATER Law Riv. 63 (1987) (“The management of hydrologically connected surface water and
groundwater under the appropriation doctrine is widely acknowledged to be complicated.”}
Conjuncuve administration plainly 1s “peculiarly within [IDWR's] specialized field.”
Grever v, ldaho Tel. Co., 99 Idaho 900, 9072, 499 P.2d 1256, 1258 (1972) {citation: and internal
guotation marks omitted).  Accordingly, requunng Plamnuffs to exhaust their administrative
remedies not only is required by the letter of the exhausuon rule, but also promotes the policies
underlying the rule.
E. The Case Should Be Dismissed Under the Doctrine Of Primary Jurisdiction
Requiring the Plamuffs to exhaust administrative remedies is especially appropriate in
this case because the Department has primary jurisdiction over the subject matier at issue. The
subject matter of this action—and the contested case—is the conjunctive adminisiration of sentor
surface water rights and junior ground water rights. The Depariment is statutorily vested with
jurisdiction over this factually and legally complex subject, which is squarely within the
Department’s specialized field of regulation and expertise. ldaho law therefore requires that the
Department be allowed to make the initial findings and determinations on the Plainuffs’ claims
before a court takes up the matier. Accordingly, this actien also should be dismissed on primary

jurisdiction grounds.

I The Doctrine Of Primary Jurisdietion Is Distinct From Exhaustion In Operation
And Policy.

Under the doctrine of primary jurisdiction, a court should dismiss an action “whenever
enforcement of the claim requires the resolution of issues which, under a regulatory scheme,
have been placed within the special competence of an administrative body.” Western Pacific,

352 U.S. at 64, The Idaho Supreme Court has explained the doctrine as follows:

The doctrine of primary jurisdiction determines whether the court or the agency
should make the mnitial decision. The doctringe of pnmary jurisdiction is not an
inflexible mandate but rather is predicated on an attitude of judicial self-restraint.
and is generally applied when the court beheves that considerations of policy
recommend that the issue be left to the adpunistrative agency for mitial
determination.
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Grever, 94 1daho at 902, 499 P 2d at 1258 (internal gquotation marks and footnotes omiftted).
Prmary junsdiction thus concerns whether, as a matier of policy, the initial determmation should
be made by an agency. The doctrine therefore differs from the requirement of exhaustion of
admimistrative remedies:

[Primary jurisdiction] is not a doctrine that governs judieial review of
administrative action. In this important respect, it is altogether different from the
doctrines of exhaustion and of ripeness, which govern the timing of judicial
review of administrative action. The doctrine of primary jurisdiction determines
whether the cowrt or the agency should make the nutial decision.

The precise function of the doctnine of primary junsdiction 1s to guide a court n
determining whether the court should refrain from exercising its jurisdiction until
after an administrative agency has determined some question or some aspect of
some guestion arising i the procecding before the court.

The doctrine of primary jurisdiction does not necessanly allocate power between
courts and apencies, for it governs only the guestion whether court or agency will
Inrtially {sic] decide a particular issue, not the question whether court or agency
will Finally [sic] decide the issue . . . Especially felicitous 1s the language of a
district court that the question is merely one of “priority of junisdiction.”

Sierra Life Ins. Co v Granata, 99 1daho 624, 627, 586 P.2d 1068, 1071 (1978) (quotng 3 K.
Davis, Administrative Law Treatise § 19.01, p. 1-3 (1958} {ellipses in Sterra Life); see also
Whire, 139 Idaho at 401, 80 P.3ad at 337 (contrasting exhaustion and primary jurisdiction).

The primary junsdiction doctrine 1s motivated by considerations of promoting
coordination of courts and agencies and uniformity of regulation by “taking into account what

the agency has to offer™

The principal reason behind the doctrine 1s recognition of the need for orderly and
sensible coordination of the work of agencies and of courts. Whether the agency
happens to be expert or not, a court should not act upon subject matter that 1s
peculiarly within the agency’s specialized field without taking into account what
the agency has to offer, for otherwise parties whe are subject to the agency's
continuous regulation may become the victims of uncoordinated and conflicting
requirements.

Grever, 94 1daho at 902, 499 P.2d at 1258 (quoting 3 X. Davis, Administrative Law Treatise §

19.01, p. 5, n.7) (footnote omitted). The United States Supreme Court bas explained the
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purposes underlying the primary jurisdiction doctrime m similar terms, citing the “desirable
untformity which would obtain i imually a specualized agency passed on certain types of

administrative questions.” Western Pacific, 352 U.S. at 64

2. IDWR Has Primary Junisdiction Over the Subject Matter Of This Case Under The
Grever Analysis.

In Grever, the Tdahe Supreme Court cited three factors in holding that the Idaho Public
Utthiies Commission had primary jurisdiction: (1) the commission had been “vested with
jurssdiction to regulate and supervise pubhic utilitics,” (2) the commuission had been “given the
power to prescribe rules and regulations for the performance of any service or the furnishing of
any comunodity supplied by a public utility,” and (3) the commission had a “duty . . . to assure
that adequate service is fumished.” Grever, 94 Idaho at 902, 499 P.2d at 1258 ({ootnotes and
inteinal quotalion marks omitted).

Application of the Grever clements of primary jurisdiction demonstrates that the
Department should be deemed 1o have primary junisdiction in this case. The policies and
purposes served by the doctrine of primary jurisdiction also weigh in favor of IDWR’s primary
turisdiction.

a. The Tirst Grever Element Is Satisfied Because IDWR Is Statutorily Vested
With Jurisdiction Over Water Rights Administration.

The first Grever element is satisfied if the agency 1s “vested with jurisdiction to regulate
and supervise” the subject matter. /d The subject of this litigation 1s the administration of water
nghts in the Water Districts Nos. 120, 130, and 140 -— specifically, the disinbution and delivery
of water pursuant 1o a senior surface appropriator’s delivery call against junior ground water
appropriators.”  Complaint at 5 4§ 15. The Director is statutorily vested with jurisdiction to

supervise and regulate the distribution of water from all natural sources in water districts:

* The curtailment warning letters sent by the Director on April 30, 2007, affecied ground water
right holders in Water District No. 130 only.
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The director of the department of water resources shall have direction and control

of the distnbution of water from ali natural water sources within a water distict 1o

the canals, ditches. pumps and other facihifies diverting therefrom. Distribunon of

water within water districts created pursuant to section 42-604, 1daho Code, shali

be accomphished by watermasters as provided in this chapter and supervised by

the director.
Idaho Code § 42-602. In addition, the Director also has statutory authority “[t]o supervise and
control the exercise and administration of all rights to the use of ground waters,” Idaho Code §
42-237a{g).

Since the Director is statutorily vested with jurisdiction over the administration of the

waler rights at issue in this case, the [irst Grever element 1s satisfied,

b. The Second Grever Flement Is Sausfied Because IDWR is Authorized To
Promulgate Regulations As To Water Rights Adnumstration.

The sccond Grever element looks to whether the agency has been “given the power 10
prescribe rules and regulations” regarding the subject matter. Grever, 94 Idaho at 902, 499 P 2d
at 1258, Idaho statutes expressly grant the Director authority to promulgate rules and regulations

regarding the administration of water rights:

The director of the department of water resources 1s authorized to adopt rules and
regulations for the distribution of water fom the streams, rivers, lakes, ground
water and other natural water sources as shall be necessary to carry out the laws in
accordance with the priorities of the rights of the users thereof.

Idaho Code § 42-603. The regulatory authority conferred under Idaho Cede § 42-603 plainly

satisfies the second Grever element.

c. The Third Grever Element Is Satisfied Because 1D'WR Has A Statutory
Duty To Administer Water Rights In Accordance With The Prior
Appropriation Doctrine As Established By Idaho Law.

The third Grever element is satisfled 1f the Director has a duty to assure the
administration of water rights in accordance with the prior appropnation doctrine as established
by ldaho law. See Grever, 94 Idaho at 902, 499 P.2d at 1258 (stating same with regard to the

furnishing of utility service). [daho statutes impose just such a duty on the Director.
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it shall likewise be the duty of the director of the department of water resources to
control the appropriation and use of the ground water of this state as n this act
provided and 1o do all things reasonably necessary or appropriate to protect the
people of the state from depletion of ground water resources contrary to the public

policy expressed m this act.
Idaho Code § 42231, The director of the department of water resources shall distribute water
3 4

in water districts i accordance with the prior appropriation doctrine.” ldaho Code § 42-602.

It shail be the duty of said watermaster to distribute the waters of the public
stream. streams or water supply, comprising a water district, among the several
dilches taking water therefrom according to the prior rights of each respectively,
in whole or in part. and to shut and fasten, or cause 10 be shut or fastened, under
the direction of the department of water resources, the headpates of the ditches or
other facilities for diversion of water [rom such styeam, streams or water supply,
when in times of scarcity of water it 1s necessary so to do in order to supply the
prior rights of others in such stream or water supply:

Idaho Code § 42-607 (emphasis added).  Thus, by statute, the Director 1s to adminster the
surface and ground water rights in this case in accordance with the prior appropriation doctrine
as established by Idaho law. This fact satisfics the third Grever element for application of the
docirine of pnmary jurisdiction.

Since the three Grever elements are satisfied, it follows that IDWR has primary
jurisdiction over the water rights adminisiration matters that are the subject of this litigation. See
Grever, 94 Idaho at 902, 499 P.2d at 1258 (reciting the three elements and concluding that the

public utilities comnussion “has primary jurisdiction in matiers such as the case at bar™).

3. The Policies And Purposes Motivating The Pamary Jurisdiction Doctrine Weigh

The policies and purposes underlying the primary jurisdiction docirine also weigh in
favor of recognizing IDWR as having primary jurisdiction in this case. The Grever court stated
that “|t}he principal reason behind the doctrine is recognition of the need for orderly and sensible
coordination of the work of agencies and courts™ and cautioned against acting on a matter
“peculiarly within the agency’s specialized field without 1aking into account what the agency has
to offer.” Grever, 94 Idaho at 902, 499 P.2d at 1258 (quoting 3 K. Davis, Adminisirative Law

Treatise § 19.01, p. 2, n.7) (footnote omitied).
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The United States Supreme Cowrt shmilarly held that “agencies created by Congress for
repulating the subject matter should not be passed over.” Western Pacific, 352 U8, at 64
(internal guotaticn marks and citation omitted). “[Oitherwise parties who are subject to the
agency’s continuous repulation may become the vietims of uncoordinated and conflicting
requirements.” Grever, 94 Idahe at %02, 499 P.2d at 1258 (quotng Pawvis); see also Western
FPacific, 352 U.S. at 64 (regarding “fulmiformity and consistency m the regulation of business™)
{internal quotation marks and citation omitted}.

As previously discussed, the application of the prior appropriation doctrine as established
by Idaho law in a comunctive admunistration case such as (his requires exienstve and
complicated fact-finding. IDWR is “betier equipped than courts by specialization, by insight
gained through experience, and by more {lexible procedure.” Western Pacific, 352 U.S. at 65
(internal quotation marks and citation omitted). Conjunctive administration of surface and
ground water rights 13 “peculiarly within [HIDWRs] speciatized field.” Grever, 94 ldaho at 902,
499 P 2d at 1258 (internal quotation marks and citation omitted).

Therefore, recognizing IDWR’s primary jurisdiction 1n this matter would promote the
orderly and sensible coordination of the work of IDWR and this Court precisely because the
admimstration of water rights is peculiarly within IDWR’s specialized field.

F. The Doctrines of Exhaustion and Primary Jurisdiction Apply Even Though The
Plaintiffs Have Styled This Case A Declaratory Judgment/Writ of Prohibition
Action

The fact that the Plamntiffs seek a declaratory judgment does not bar application of the
doctrines of exbaustion and primary jurisdichon. Idaho law is clear that these doctrines apply
when the substance of a claim amounts to a request for judicial review of an ongoing agency
proceeding, regardless of the form of the pleading in which the request is made. Exhaustion and
primary jurisdiction apply in this case because the substance of the allegations and prayer for

relief is a request for judicial review of the Director’s orders in the contested case.
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Exhaustion And Primary Junisdiction Apply.

-

In Idaho, a plaintiff’ may not circumvent statutoriiy-prescribed procedures and remedies
by filing a declaratory judgment action that amouats to an appeal from an agency proceeding.
The 1daho Supreme Court made this principle clear in Bone v. (ity of Lewiston, 107 1daho 844,
693 P.2d 1046 (1984).

In Bone, the defendant city denied a landowner’'s application for a re-zone of his
property. 107 Idaho at 845-46, 693 P.2d at 1047-48. Rather than resorting 1o the stanitorily-
prescribed judicial review procedures, the landowner filed an action for declaratory relief and a
wril of mandamus to force enaciment of a zoming ordinance conforming to the city’s
comprehensive plan. as required by Idaho Code § 67-6511. Bore, 107 Idaho at 846, 693 P.2d ai
1648, The Idahe Supreme Court held thai the declaratory judgment action was in reality an

appeal of the re-zone dertal and should have been handled as such:

Mr. Bone contends that, notwithstanding § 67-5215(b-g), he can seck a
declaratory judgment interpreting the statute and a wrt of mandamus requiring
the City 10 comply with the statute as interpreted.  His reason 1s that he is not
appeating his zoning decision but rather seeking an interpretation of the statute.
Such an argument exalts form over substance.  The fact 1s that Mr. Bone applied
for arezoning. The City denied his application, and because his apphication was
dented, he subsequently appealed to the district court.  Simply because Mr,
Bone's theory in appealing his rezone application is thay § 67-6511 entitles him to
the rezone does not mean that he is not appealing the City's decision.
Accordingly, his appeal should have been reviewed under § 67-5215(b-p)'s
guidelines.

Bone, 107 Idaho at 849, 693 P.2d at 1051 (emphasis added).

In White v. Bannock County Comm 'rs, the Idaho Supreme Court made it clear that the
Bone analysis applies to exhaustion cases. See Whiie, 139 Idaho at 401, 80 P.3d at 337 ("As In
Bone, White attempted to appeal the [Planning] Council’s decision on the CUP other than
through the statutory admimstrative procedures.”} In Regan v. Kootenai County, the court also

relied on Bone:
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In Bome v. Cirv of Lewision, 107 ldaho 844, 693 P.2d 1046 (1984), thus Court
concluded that Bone had improperly bypassed the exclusive source of appeal tor
adverse zoning decisions by secking a declaratory judgment and wrnit of
mandamus. Similarly, the Regans have attempted o bypass the administraiive
process for reviewing the Planming IDhrector’s interpretation of the Kootena
County zoming ordinance. While the Regans™ complaint for declaratory reliel
sought an interpretation of the zoning ordinance rather than judicial review of the
Plannimg Director's interpretation, such a distinction “exalts form over substance.”
See Bone, 107 Idaho at 849, 693 P2d at 1951 . . | Essentially, the Regans’
complaint sought declaratory reliet from the Planning Director’s interpretation of
the zoning ordinance. This issue should have been pursued before the Kootenai
County zoning authorities under the procedures of the County's administrative
appeal ordinance and the Local Land Use Planming Act, and not by the district
cowrt through declaratory relief.

Regan, 140 ldaho at 725-26, 100 P.3d a1 619-20.

The Idaho Supreme Court has also applied Bone’s admonition against exalting form over
substance n primary jurisdiction cases. [In Sierra Life ins. Co. v. Granata, 99 1daho 624, 586
P.2d 1068 {1978), the court locked to both the “essence and form™ of the complaints in
considering whether primary jurisdiction applied. Sierra. 59 Idaho at 629, 586 P.2d at 1073.
Similarly, w Lemhi Tel. Co. v. Mountain Siares el & el Co.. 98 Idaho 692, 571 P.2d 753
(1977), the court agreed with Lemhi’s argument that “the essence of the Mountain Bell position
is that Lemlu violated the contract,” holding that primary jurisdiction did not apply because it
was “apparent that the dispute . . . stems initially from the language of the Traffic Agreement.”
Lemhi Tel Co., 98 Idaho at 695-96, 571 P.2d at 756-57.

These cases establish that it 1s the esseniial nature of the claim, not superficial pleading,
that determines whether exhaustion and primary junsdiction operate. Were it otherwise, these
doctrines would be easily circemvented by artful pleading and rendered meaningiess, as the

United States Supreme Court observed in Unired Siates v. Western Pacific R.R. Co:

And the mere fact that the 1ssue is phrased in one instance as a matter of tanff
construction and m the other as a matter of reasenableness should not be
determinative on the jurisdictional issue. To held otherwise would make the
doctrine of primary jurisdiction an absiraction 1o be called into operation at the

whim of the pleader.
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Wesiern Pacific, 352 1.5, 59, 68-69 (1956) (emphasis added) (footnote omitied}.

it follows that Plaintiffs’ characterization of this proceeding as a declaratory judgment
action does not control the questions of exhaustion and primary jurisdiction. Rather, the Court
must look to the substance of the Plainuffs’ allegations and prayer for relief. This action thus
should be dismissed if i1 is, in substance, an appeal from an agency proceeding.

THE DEFENDANTS SHOULD BE AWARDED REASONABLE

ATTORNEY FEES AND COSTS

As a direct and proximaie result of Plaintiffs’ actions in filing this matter, IDWR has
been required 1o expend legal resources and have also incurred vartous costs. Theretore, JIDWR
requests attorneys’ fees and costs under ldaho Code § 12-117 because Plainuffs have acted
without any reasonable basis in law or fact. Plaintiffs” filing of this action without concluding
the administrative proceeding they requested was unreasonable.  Thus, attorneys’ fees and costs
should be awarded to the Defendants.

CONCLUSION

The Defendants respectfully urge this Court to deny Plantiffs’ request for imunctive
relief. While the threatened curtailment of juruer priority ground water rights to satisfy senior
priority rights will result in adverse effects upon the Plamtiffs” members, that is the nature of the
administration of water rights under the prior appropriation dectrine in Idaho. Further, the Court
should dismiss this case for lack of subject matter jurisdiction because the Plaintiffs have failed
10 exhaust their administrative remedies in IDWR proceedings. Application of the exhaustion
requirement is especially appropriate because the subject matter of the Plaintffs’ claims falls
under IDWR’s primary jurisdiction. The conjunctive admirstration of surface and ground water
rights is a subject peculiarly within IDWR’s specialized field and dismissal would promote the
orderly and sensible coordination of the work of IDWR and the courts. The docirines of

exhaustion and primary jurisdiction require dismissal even though the Plaintiffs have styled this
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case as a declaratory judgment action, because the substance of the Plamntifis’ claims is an appeal

for judicial review of an ongoing agency proceeding.

N r"-"—'f; .
DATED this /2 day of May, 2007.

LAWRENCE G. WASDEN
ATTORNEY GENERAL

CLIVE J. §STRONG
Chief, Natural Resources Division
Deputy Atiorney General
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PHILLIP J. RASSIER
Deputy Attorney General
Idaho Department of Water Resources
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Westlaw

871 P.o2d 809
123 ldaho 392, 871 P.24d 309
{Cite as: 125 Idaho 392, 871 P.2d 809)

P
Musser v. Higginson
Idaho,1594.

Supreme Court of Idaho,
Boise, February 1994 Term..

In re the General Adjudication of Rights to the Use
of Water from the Snake River Drainage Basin
Water System.

Alvin MUSSER; Tim Musser; and Howard “Butch™
Mortis, Petitioners-Respondents,

V.

R Keith HIGGINSON, in his official capacity as
Director of the ldaho Departiment of Water
Resources and the Idaho Department of Water
Resources, Respondents-Appellants.

No. 20807,

Feb. 28, 1994,
Rehearing Denied April 22, 1994,

Landowners  brought mandamus proceeding, 1o
compel director of department of water resources to
discharge  statutorily  mandated obligation 1o
exercise laws relative to disiribution ol water in
accordance with rights of prior appropriation. The
District Court, Twin Falls County, Daniel C.
Hurlbuit, dr., J., issued writ and awarded attorncy
fees, and appeal was taken. The Supreme Court,
Johnson, 1., held thal: (1) mandamus was
appropriate, as director had no diseretion regarding
carrying out of law and other remedies were
ineffective; (2) trial court had discretion o award

altorney fees, and (3) fees could not be paid out of

special adjudication fund covering water allocation
disputes.

Affirmed.
West Headnotes
{1} Mandamus 250 €72

250 Mandamus
25011 Subjects and Purposes of Relief
2501(B) Acts and Proceedings of Public
Officers and Boards and Municipalities
250k72 k. Matters of Discretion. Most

Page |

Cited Cases
Fact that certain details are left to discretion of
authorities does not prevent reliel by mandamus.

2] Mandamus 250 €=73(1)

250 Mandamus
25011 Subjects and Purposes of Reliel

25011(R) Acts and Proceedings of Public

Officers and Boards and Municipalities
250k73 Specific Acts
250k73(1% k. In General. Most Cited

Cases
Writ of mandamus could be issued to compel
director of staie departinent of water resources to
deliver full decreed water rights o landowners and
to control distribution  of  water from aquifer
according to priority date of decreed water rights;
director was under statutory obligation 1o execuie
laws relative to distribution of water in accordance
with rights of prior appropriation, there were no
applicable administralive procedures which could
be invoked, and monetary damages provided
landowners with inadequate relief. LC. §§ 6-904,
42-237e, 42-602, 42-17T01A.

13] Costs 102 €-194.12

102 Costs
102Vl Attorney Fees

§02k194.12 k. Discretion of Cowt. Most
Cited Cases
in those instances in which attorney fees can
properly be awarded, award rests in sound
discretion of 1irtal court and burden is on person
disputing award to show abuse.

[4} Mandamus 238 €190

250 Mandamus
250111 Jurisdiction, Proceedings, and Relief
250k190 k. Costs. Most Cited Cases
Landowners who brought successful mandamus
proceeding, to compel director of stale department
of water resources to  dischargpe  statutory
responsibility 1o deliver decreed water rights and
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871 1.2d 80U
125 Idaho 392, 871 P.2d 809
(Cite as: 125 1daho 392, 871 P.2d 809}

control distribution of water from aguiter according
to priovity date of water rights, was entitied to
attorney fees; there was no reasonable basis in law
or fact for direcior’s refusal to comply with
statutory mandate. 1.C. §§ 12-117(1), 42-602.

3] Mandamus 250 €150

250 Mandamus
2501171 Jurisdiction, Proceedings, and Rehefl

250k 190 k. Costs. Most Cited Cases
Attorney fee award made to landowners, who had
successfully brought mandamus action to compel
director of water resources deparument 1o discharge
his statwtorily mandated obligations 1o exceute laws
relative to distribution of water in accordance with
rights of prior appropriation, could not be paid out
of special adjudication account set aside for the
payment of costs attributable 1o water rights
adjudications. L.C. §§ 12-117(3), 42-1777.

**810 *393 larry LEchoMawk, Auy. Gen., and
Clive J. Strong, Phillip J. Rassier and Peter R,
Anderson, Deputy Attys. Gen., for respondents-
appeliants. Peter R, Anderson argued.

Hepworth, Nungester & Lezamiz, Chtd., Twin
FFalls, for petitioners-respondents.  John  C,
Hohnhorst argued.

JOHNSON, Justice.

This case is a water distribution case. The primary
issue presented is whether the tnal court properly
issued a writ of mandate ordering the director (the
director) of the Idaho department of water resources
(the department) immediately to comply with 1.C. §
42-602 and distribute water i accordance with the
doctrine of prior appropriation. There are also
issues concerning the award of attorney [ces and
the ftrial courl’s order prohibiting the payment of
these artorney fees and costs from the Snake River
Basin Adjudication account {SRBA account).

We affirm the trial court’s issuance of the writ of
mandate, its award of attormey fees, and the order
prohibiting the payment of attorney fees and costs
awarded from the SRBA account.

Page 3ol 7

Paoce 2

Alvin and Tim Musser own real property (the
Mussers' property) in Gooding County, **831 *384
Idaho, which has appurtenant to it a decreed right
for 4.8 cubic feet per second (cfs) of water from the
Martin-Curran Tunnel (the tunnel) with a priority
date of April 1, 1892, Howard “Buich”™ Morris
leases the Mussers' property together with the
appurtenant water rights, In this opinion, we refer
10 the Mussers and Mormris collectively as “the
Mussers.”

The Mussers’ property is located within water
district 36A (the district). The district is served by a
watermaster (the waiermaster) appointed by the
director. The springs which supply the Mussers’
water are ibutary to the Snake River and are
hydrelogically 1nterconnected 1o the Snake plain
aquifer (the aquifer).

In the spring of 1993, the Mussers found that the
wunne!l did not supply them with sufficient water to
fulfill their adjudicated water rights. As a resuly,
they contend they planted less acreage than they
had previously and that many of their crops were
Jost and damaged.

On May 25, 1093, other owners of water rights
from the tunnel demanded that the watcrmaster
deliver water to them. The watermaster relayed the
demand to the director who rejected the demand.
On June 16, 1993, the Mussers made a similar
demand on the director for the “full and immediate
delivery of their decreed water rights from the
Curran Tunnel.” The director denied the demand on
the prounds that “the direcior 1s not authorized to
direc: the watermaster to conjunctively administer
ground and surface water within Water District 36A
short of a formal hydrologic determination that
such conjunctive management is appropriate.”

The Mussers sought a writ of mandate to compel
the director: {1) to deliver their full decreed water
rights, and (2) to control the distribution of water
from the aquifer according to the priority date of
the decreed water rights.

The director and the department moved to dismiss
the Mussers’ request for a writ of mandate, arguing
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that the request was moot because after the Mussers

mitiated the action, the director issued a notice of

mntent to promulgate rules and a notice and order
for a contested case. The proposed nules would
allow the director to respond to the Mussers'
demands by providing for the conjunctive
management of the aquifer and the Snake River
The contested case would provide a forum for
determining how to deliver the Mussers’ water
pending completion  of the proposed rules.
Allernasively, the director and the department
centended the petition should be dismissed because
a writ of mandale is an inappropriate method by
which Lo litigate the relationship between senior
and junior ground water rights.

The trial court denied the motion to dismiss and
concluded that the director owes the Mussers “a
clear legal duty to distribute water under the prior
appropriation docirine,” T he trial count determined
that the director's failure to adopt rules and
regulations enabling him to respond o the Mussers’
demand for delivery of their water was a breach of
his “mandatory, ministerial duty.” The trial cournt
also said the director's refusal to honor the Mussers'
demand was “arbitrary and capricious” and that the
Mussers had no “adequate, plain or speedy remedy
at law.”

The trial count issued a writ of mandaie
commanding the director “to immediately comply
with [.C. § 42-602 and distribute water 1n
accordance with the Constitution of the Siate of
Idaho and the laws of this state commonly referred
to as the Doctrine of Prior Apprepriation...” The
director and the department appealed and asked the
trial court to stay the writ during the appeal. The
trial court denied the motion to slay, noting: “I
don't see what there is in the writ of mandate that
needs to be stayed since the depariment 1s
proceeding to honor it in its entirety.” T his Court
also denied the request of the director and the
department to stay the writ during this appeal,

The Mussers sought attorney fees in the trial court
pursnant 1o LC. §§ 12-117 and 12-12] and the
private attorney general dectrine. the trial court

Page 4 of 7

Page 3

concluded that the director and the department
acied without a reasonable basis in fact or law and
defended the action frivolously, unrcasonably and
without  foundation and that the Mussers were
compelled to pursue private enforcement “to **812
*395 require the director to perform a duty that is
clear, unambiguous and constitutionally required.”
The trial court ruled that the Mussers are entitled to
fees under all three of the theonies advanced, and
ordered that the costs and fees not be paid out of
the SRBA account, pursuant to 1.C. § 12-117(3).
‘The direclor and the departinent appeated.

The director and the department assert that the trial
court should not have issued the writ of mandate.
We disagree.

In Idaho Falls Redev. Agency v. Countryman, 118
ldaho 43, 794 P2d 632 (19903, the Court
recapitulated the requirements for the issuance of a
writ of mandate:

In Leak Power & Light Co. v, Campbell, 108 ldaho
950, 953, 703 P2d 714, 717 (1985), this Court
stated that “|mjandamus will lie if the officer
against whom the writ is brought has a ‘clear legal
duty” to perform the desired act, and i the act
sought to be compelled is ministerial or executive
in nature.” Existence of an adequate remedy m the
ordinary course of faw, either legal or equitable in
nature, will prevent issuance of a writ, and the party
seeking the writ must prove that no such remedy
exists, This Court has repeatedly held that
mandamus is not a writ of right and the allowance
or refusal to issue a writ of mandate i
discretionary. Likewise, Idaho law requires that a
writ must be issued in those cases where there is
not a plain, speedy, and adequate remedy in the
ordinary course of law.

Id a1 44,794 P.2d at 633 (citations omitted).

L.C. § 42-602 provides:

It shall be the duty of the director of the department
of water resources 1o have immediate direction and
control of the distribution of water from all of the
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streams, rivers, lakes, ground water and other
natural water sources in this state to the canals,
ditches, pumps and  other [acilities diverting
therefrom.  Distribution  of  water  shall  be
accomplished either (1) by watermasters appointed
as provided in this chapter and supervised by the
director; or {2) directly by employees of the
department o water resources under authority of
the director in those areas of the state not
constituted nto water districts as provided in this
chapter. The director musi execute the lows relotive
Lo the distribution of water in accordance with
righis of prior appropriation as provided i section
42-706, Tdaho Code.

The director of the department of water resources
shall, in the distribution of water from the streams,
rivers, lakes, ground water and other natural water
sources, be governed by this title.

1.C20 § 42-602 (emphasis added).

We conclude that the director's duty to distribute
witer pursuant to this statule s a clear legal duty.
The director himself testified that he was aware that
his duty to deliver water under 1.C. § 42-602 is
mandatory.

[}] The director contends, however, that although
his dury under 1.C. § 42-602 is mandatory, the
statute leaves to the director's discretion the means
that will be used 1o respond to calls for water. For
more than three-quarters of a century, the Court has
adhered to the following principle: “The fact tha
certain details are lefi to the discretion of the
authorities does not prevent reliel by mandamus”
Beem v. Dovis, 31 1daho 730, 736, 175 P, 959, 961
{1918) (emphasis in original). See also Moerder v.
Ciry of Moscow, 74 1daho 410, 415, 263 P2d 993,
998 (1953) (“Public officials may, wnder some
circumstances, be competled by writ of mandate 1o
perform their official duties, although the details of
such performance are left to their discretion.”)

[27 This principle applies to this case. The director's
dury pursuamt to 1.C. § 42-602 is clear and
executive. Although the details of the performance
of the duty are lefl to the director's discretion, the

o

Pags

Page 4

director has the duty to distribute water.

**813 396 The director defended his refusal to
honor the Mussers' demand by claiming that a
“policy” of the department prevented him from
taking action. In his testimony at the hearing to
consider whether the writ would issue, the director
referred 1o LC. § 42-226 and stated that “a decision
has 10 be made in the public interest as to whether
those  who are  impacted by  groundwater
development are unreasonably blocking full use of
the resource.”

We note that the original version of what is now
LC. § 42226 was enacted in 1951 1951 Idaho
Sess.Laws, ch. 200, § 1, p. 423, Both the original
version and the current statute make it clear thas
this statute does not affect rights to the use of
ground water acquired before the enactment of the
statute. Therefore, we fail to see how J.C. § 42-226
in any way affects the divector's duty to distribute
water 1o the Mussers, whose priority date is April 1,
1892,

The Mussers presented ewvidence mmdicating  that
suing the director for damages was not a plain,
adequaie, and speedy remedy in the ordinary course
of Jaw because of the ongomg nature of the harm
and the difficalty in determining the damages they
would incur due to the direcior's refusal to comply
with L.C. § 42-602. The Mussers also coniended
that suing the director was inadequate because of
the director's immunity from damages under 1.C. §
6-904. a portion of the Idaho tort claims act.

The director and the department contend that the
Mussers  could have pursucd  administrative
hearings before the director, administrative appeals,
and motions for interim administration of water
rights. We note that the only manner in which any
of these asserted remedies were presented to the
trial court was m the final argument by the attorney
for the director and the department at the hearing
concerning  the request for the writ. There, the
attorney argued that the Mussers should scek a
hearing and then judicial review pursuant to LC. §§
42-237¢ and 42-1701A. Because these were the
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only altemative remedies presented to the (rial
court, these are the only ones we will address.

1.C. §42-237e states:

Any person dissatisfied  with any  decision,
determination, order or action of the director of the
department of water resources.... made pursuant 1o
this act may, if a hearing on the matter already has
been heid, seek judicial review pursuant to section
42-1707A(4), Idaho Code. 1f a hearing has not been
keld, any person aggrieved by the action of the
director.... may contest such action pursuant 1o
section 42-1701A(3), [daho Code.

By its terms, [.C. § 42-1701A(3) apphies only to
“any apphcanl for any permit, license, certificate,
approval, registraiion, or simiiar form of permission
requited by law (o be issued by the director.™ LC. §
42-1701A(3) concludes: “Judicial review of any
final order of the director issucd following the
hearing may be had pursuant to subsection (4) of
this section.” These provisions do not apply o the
circumstances presented in this case. The Mussers
did not seek a permit, hicense, certilicate, approval,
registration, or similar form of permission required
by law to be issued by the director. ‘Therefore, these
remedies are not available to the Mussers to obtain
review of the director's refusal to comply with 1.C.
§ 42-602.

i31[4] The director and the departiment assert that
the mial cowt should not have awarded attorney
fees 1o the Mussers and should not have ordered
that the fees and costs not be paid from the SRBA
account. We conclude thal the wnal court did not
abuse its discretion in awarding attorney [ees
pursuant to 1.C. § 12-117 and in ordering that the
fees and costs not be paid from the SRBA account,
pursuant to 1.C. § 12-117(3).

[.C. § 12-117(1) provides, in part:

In any adminisirative or civil judicial proceeding
involving as adverse parties a state agency and a
person, ihe court shall **814 *397 award the
person reasonable attorney's fees, witness fees and

Page 6 of 7
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reasonable expenses, i the court finds in favor of
the person and also finds that the stalc agency acted
without a reasonable basis in fact or law.

In awarding atiomey fees and costs, the frial court
concluded that by rejecting the Mussers' request {o
perform the duties mandated by LC. § 42-602, the
director acted without any reasonable basis in fact
or law.

Recently, we have reilerated the standard by which
we review the award of attorney fees:

In those instances wherein attorney fees can
properly be awarded, the award rests m lhe sound
discretion of the trial cowrt and the burden is on the
person dispuling the award to show an abuse of
discretion.

Fox v. Board of Comunty Com'rs, 121 lIdahe 684,
685, 827 P.2d 657, 698 {1992).

Applying the three-step analysis of Swn Valley
Shopping Ctr. v, ldaho Power Co., 119 ldaho 87,
94, 803 P2d 993, 1000 (1991}, we conclude that
the irial court did not abuse us discretion in
awarding attorney fees pursuant 1o 1.C. § 12-117.
The ial court correctly perceived the award to be a
discretionary act, acted within the ocuter boundaries
of its discretion and consistently with the legal
standards applicable to the consideration of an
award, and reached its decision by an exercise of
discretion. We agree with the trial court that there
was no reasonable basis in law or fact for the
director's refusal to comply with 1.C. § 42-602.

[5] Citing 1.C. § 12-117(3), the trial court ordered
that the atiomney fees and costs awarded to the
Mussers not be paid out of the SRBA adjudication
account. LC. § 12-117(3) provides: “Ixpenses
awarded under this section shall be paid from {unds
in the regular operating budget of the state agency.”
The adjudication account s created wunder §
A2-1777. This statute limits the use by the
department of money in the account, “upon
appropriation by the legislature, to pay the costs of
the department aftributable to general water rights
adjudications conducted purssant 1o chapter 14,
title 42, Idaho Code.”
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The attorney fees and costs awarded Lo the Mussers
were not cests of the department armibutable 0 a
general water rights adyudication. The Court has
recently reiterated that the purpose of an award
pursuant to [.C. § 12-117 1s to deter groundiess or
arbitrary agency action and 1o provide a remedy for
persons who have borne unfarr and unjustified
financial burdens attempling to correct mistakes
agencies should never have made. Lockhart v
Department of Fish and Game, 121 ldaho 894, 898,
828 P2d 1299, 1303 (1992} Treaung the irial
court's award as costs of the department under 1.C
§ 42-1777 1s inconsistent with this purpose.

Because we affirm the award of atomey fees
purswant to [L.C. § 12-117, we find it unnecessary 1o
address the other bases for the award stated by the
trial court.

We affirm the trial court's issuapce of the writ of
mandate, award of attorney fees and costs, and
order that the atlorney fees and costs not be paid
out of the SRBA account.

We award the Mussers costs on appeal. We also
award the Mussers atlorney fees on appeal pursuant
o lC §i2-117.

McDEVITY, Ci., and BISTLINE, TROUT and
SILAK, JI., concur.

Idaho,1994.

Musser v. Higginson

125 Idaho 392, 871 P.2d 809

END OF DOCUMENT

© 2007 Thomson/West. No Claim to Orig. U.S. Govit. Works.

htte-/voebh? wectlaw cotm/mrint/mrintcteroarr actsy 2Rt TAA] 50 Foctimeattmr— oty i ovi— 1 141 QM AMNDNNT



EXHIBIT “E”



| ERPIPURY [ AN AL g S

Vst Ty

154 P3d 433
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H

American Falls Reservoir Dist. No. 2 v. idaho
Depl. of Water Resources

Idaho,2007.

Supreme Court of 1daho,

Boise, Decemnber 2006 Term.
AMERICAN FALLS RESERVOIR DISTRICT
NO. 2, A & B Irrigation District, Burley Iirigation
District, Minidoka Irrigation District, and Twin
Falls Canal Company, Plaintiffs-Respondents-Cross
Appeliants,
andRangen, Inc., Clear Springs Foods, Inc.,
Thousand Springs Water Users Association, and
ldaha Power Company, Interveners-
Respondents-Cross Appellants,

v,

The IDAHO DEPARTMENT OF WATER
RESOURCES and Karl . Dreher, its Director,
Defendants- Appellants-Cross-Respondents,
andldaho Greund Water Appropriators, Inc,
Intervener.

Nos. 33249, 33311, 33399.

March 5, 2007.
Rehearing Denied Aug. 30, 2607

Background: Reservoir district, irrigation disiricts,
canal company, surface water rights owners, and
holders of storage coniracts brounght action against
Department of Water Resources and its director for
declaratory judgment that Rules for Conjunctive
Management  of  Surface  and  Ground Water
Resonrces were unconstitutional. The Fifth Judicial
District Court, Gooding County, R. Barry Wood, 1.,
entered swmmary judgment in favor of plaintiffs.
Appeal and cross-appeal were taken.

Holdings: The Supreme Court, Trout, I, held that:

(1) District Court should not have engaged in an
analysis of the constitutionality of the Rules ‘“‘as
applied” before adminisirative remedies  were

exhausted, and

(2) as a matter of first impression, the Rules are not

Page 2 ot 27

Page 1

facially unconstitutional.

Affirmed in part and reversed in part.
Wesl Headnotes
{11 Appeal and Error 30 €=863

30 Appeal and Error
30XV Review

30X VI(A) Scope, Standards, and Ixtent, in

General
30k862 Extent of Review Dependent on
Nature of Decision Appealed from
30k863 K. In General. Most Cited Cases

In an appeal from an order granting summary
judgment, the standard of review is the same as the
standard used by the district court in ruling on a
motion for summary judgment.

|2] Appeal and Error 30 €=934(1)

30 Appeal and Error
30XVI Review
30XVHG) Presumptions
30k934 Judgment

30k934(1) k. In General. Most Cited
Cases
On review of a summary judgment, the Sapreme
Court must liberally construe facis in the existing
record in favor of the nonmoving party and draw all
reasonable mferences from the record i favor of
the nonmoving party.

13] Judgment 228 €=185(6)

228 Judgment
228V On Motion or Summary Proceeding
228k 182 Motion or Other Apphication
228k 185 Evidence 1n General
228k185(6) k. Existence or Non-
Existence of Fact Issue. Most Cited Cases
Semmary judgment is appropriate if the pleadings,
depositions, and admissions on file, together with
the affidavits, if any, show that there is no genuine
issue as to any material fact and thalt the moving
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party is entitled to a judgment as a matler of law.
Rules Civ.Proc. Rule 56.

{4] Judgment 228 €=185(6)

228 Judgment
228Y On Motion or Summary Proceeding
228k 182 Motion or Other Application
228k 185 Bvidence in General
228ki83(6) k. Existence or Non-
Existence of Fact Issue. Most Cited Cases
If there are conflicting inferences contained in the
record or reasonable minds might reach different
conclusions, summary judgment must be denied.
Rules Civ Proc., Rule 56,

|5] Appeal and Error 30 €=842(1)

30 Appeal and Error
30X V] Review
F0XVI(A) Scope, Standards, and Extent, in
General
30kR38 Questions Considered
30k842 Review Dependent on Whether
Questions Are of Law or of Fact
30k842(1)y k. in General. Most
Cited Cases
The constitutionality ol a statute or administrative
regulation 15 a guestion of Jaw over which Supreme
Court exercises free review.

16] Administrative Law and Procedure 15A &=
391

15A Administrative Law and Procedure
15ATV Powers  and Proceedings of
Administrative Ageacies, Officers and Agents
15AIV(C) Rules and Regulations
15Ak390 Validity
15AK391 k. Detenmmation of Validiry;
Presumptions. Most Cited Cases

Constitutional Law 92 €990

92 Constitutional Law
02VTI Enforcement of Constitutional Provisions
92VHC) Determination  of  Constitutional
(Questions

Page 3 of 27

Page 2

92VI(C)Y3 Presumptions and Construction
as to Constitutionality
G2k9G0 k. In General. Most Cited Cases
{Formerty 92k48(1))

Constitutional Law 92 €=1030

92 Constitutional Law
92V1 Enforcement of Constitutional Provisions
92VI(C)  Determination  of Constitutional
(uestions
92VI(C)H Burden of Proof
92k 1030 k. In General. Most Cited Casces
{Formerly 92k48(1))
A presumption  exists in  faver of the
constitutionality  of the challenged statute  or
regulziion, and the burden of establishing that the
statute or regulation 1s unconstitutional rests upon
the challengers.

|7] Constitutional Law 92 €990

92 Constitutional Law
92V] Enforcement of Constitutional Provisions
92VI(C) Determination of Constitutional
Questions
92VI(C)3 Presumptions and Construction
as to Constitutionality
92k990 k. In General. Most Cited Cases
{Formerly 92k48(1))
An appellate court is obligated to seek an
interpretation of a statute that  upholds s
constitutionality.

[8] Constitutional Law 92 €996

92 Constitutional Law
02VI Enforcement of Constitutional Provisions
62VI(C) Determination of Constitutional
Queslions
G2VHCH3 Presumptions and Construction
as to Constitutionality
92k996 k. Clearly, Posiively, or
Unmistakably Unconsutational. Most Cited Cases
(Formerly 92k48(1))
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The judicial power to declare legislative action
uncenstitutional should be exercised only in clear
cases.

[9] Administrative Law and Procednre 15A €2
229

15A Administrative Law and Procedure

5ANT Judicial Remedies Prior to or Pending
Administrative Proceedings

15Ak229 k. Exhaustion of Administrative

Remedies, Most Cited Cases
Where an administrative remedy is provided by
stalute, relief  must  be  scught  from  the
admimistrative body, and this remedy exhausted
before the courts will act.

{10} Constitutional Law 92 €983

92 Constitutional Law
92VI Enforcement of Constitutional Provisions
92V1(C) Determination of  Constitutional
Questions
S2VH(C)2 Necessity of Determination
92k983 k. Exhaustion of  Other
Remedies. Most Cited Cases
(Formerly 92k46(1))
District court should not have engaged in an
analysis ol the constitutionality of the Rules for
Conjunctive Management of Surface and Ground
Waler Resources “as applied” to the facts of case
before administrative remedies were exhausied.
IDAPA 37.03.11.001] et seq.

{11] Constitutional Law 92 €656

92 Constitutional Law
LAY Construction and
Constituttonal Provisions
02V(F)  Constitutionality  of
Provisions
92k656 k. Facial lavalidity. Most Cited

Statutory

Cases
(Formerly 92k38}
Constitutional Law 92 €657

92 Constitutional Law

Operation of

Page 4 o 27

Page 3

92V Construction and
Constitutional Provisions
92V(FY  Censututionality  of
Provisions
92k657 k. Invalidity as Apphed. Most
Cited Cases
(Formerly 92k38)
A party may challenge a statute as unconstitutional
on its face or as applied to the party's conduct.

Operation of

Statutory

[12] Constitutional Law 92 €963

92 Constitutional Law
92V! Enforcement of Constitutional Provistons
92VHCY  Determiation  of  Constitutional
Questions
92V1(CH In General
92k963 k. Questions of Law or Fact
Most Cited Cases
(Formerly 92k45)
A facial challenge to the consbtutionality of a
statute or rule is purely a question of law.

[13] Constitutional Law 92 €656

92 Constitutional Law
92V Construction and
Constitutional Provisions
P2V(F)  Constimutionality  of  Stamtory
Provisions
92k656 k. Facial Invalidity. Most Cited

Operation of

Cases
{(Formerly 92k38)

Constitutional Law 92 €657

92 Constitutional Law
EPAY Construction and
Constitutional Provisions
92v(F}y  Constituticnality  of
Provisions
92k657 k. lInvalidity as Applied. Most
Cited Cases
(Formerly 92k38)
Generally, a facial constitstional challenge s
musually exclusive from an as applied challenge.

Operation of

Statutory

[14] Constitutional Law 92 €656
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97 Constitutional Law
a2V Construction and
Constitutional Provisions
92V(Fy  Constitutionality  of
Provisions
92k656 k. Facial Invalidity. Mest Cited

Operation  of

Statutory

Cases
(Formerly 92k38)
For a facial constitutional challenge to succeed, the
parly must  demonstrale  that  the Jaw s
unconsittutional in all of its applications; i other
words, the challenger must establish that no set of
circumstances exists under which the law would be
valid.

[15] Constitutional Law 92 €657

92 Constitutional Law
EPAY) Construction and
Constitutional Provisions
92V(F)  Constitutionality  of
Provisions
02k637 k. Invalidity as Applied. Most
Cied Cases
{Formerly 92k38}
Fo prove a statute 1s unconstitutional as applied, the
party must only show that, as applied to the
defendant's conduct, the statute is unconstitutional.

Operation of

Statutory

j16] Constitntional Law 92 €965

92 Constitutional Law
92VI1 Enforcement of Constitutional Provisions
92VI(C) Determination of Constitutional
Questions
92V1(C)! In General
92k964 Form aad Sufficiency of
Objection, Allegation, or Pleading
92k965 k. In General. Most Cited
Cases
(Formerly 92k46{2)}

Constitutional Law 92 €083

97 Constitutional Law
92V Enforcement of Constitutional Provisions

O2VI(CY2 Necessity of Determination

92k983 k. Exhaustion of Other

Remedies. Most Cited Cases
(Formerly 92k46{1})

A district court should not rule that a stamte is
unconstitutional as applied to a particular case until
administrative proceedings have concluded and a
complete record has been developed. West's LC.A.
§67-5277.

[17} Constitetional Law 92 €656

92 Constitutional Law
92V Construction and
Constitutional Provisions
92V(Iy  Conslitutionality  of
Provisions
92k656 k. Facial Invalidity. Most Cited

Operation of

Statutory

Cases
(Formerly 92k38)

Constitutional Law 92 €657

92 Constitutional Law
92V Construction and
Constitutional Provisions
92V(F)  Constituionality  of
Provisions
92k657 k. Invalidity as Applied. Most
Cited Cases
{Formerly 92k38)
An “on its face” constitutional analysis may rot be
combined with an “as applied” analysis; although a
court may hear both types of challenges to a rule's
constitutional vahdity, the cowt may not do a
hybridized form of either test, in which the two
lests are combined into a single analysis.

Operation of

Statutory

[18] Administrative l.aw and Procedure 15A
€226

15A Administrative Law and Procedure
15AHT Judicial Remedies Prior ic or Pending
Admmistrative Proceedings
15A%22% k. Exhaustion of Admmistrative
Remedies. Most Cited Cases

92VI(CYy  Determination of  Constitutional Administrative  remedies  generailly must be
Questions exhausted before constitutional claims are raised in
© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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district court.

{19] Administrative Law and Procedure 15A
€506

15A Administrative Law and Procedure

15AIV Powers and Proceedings of
Admnistrative Agencies, Officers and Agents

ISAIV(D) Hearings and Adjudications
15Ak506 k. Record. Most Cited Cases

Raising a constitutional challenge to a rule or
regulajion does not alleviate the necessity of
establishing a complete administrative record.

{20} Declaratory Judgment 118A €44

118A Declaratory Judgment
118A1 Nature and Grounds in General
118AKC) Other Remedies

[18Ak44 k. Swatutory Remedy. Most
Cited Cases
The *threatened application” language In statute
which provides for standing, prior to exhausiing
administrative  remedies, 1n  order to seek a
declaratory judgment on a rule's validity, il the rule
itseif or its “threatened application”™ interferes with,
impairs, or threatens to interfere with or impair the
fegal rights or priviieges of the petitioner, is there
to permit standing to challenge a rule, but does not
climinate the need for completion of administrative
proceedings for an as appiied challenge. West's
LC.A.§ 67-5278.

[21} Administrative Law and Procedure 15A
<783

15A Admimisirative Law and Procedure
15AV  Judicial Review of Administrative
Decisions
15AV(E) Particular Questions, Review of
15Ak783 k. Constitulional Questions.
Maost Cited Cases

Constitational Law 92 €656
82 Constitutional Law

92V Construction and
Constitutional Provisions

Operation of
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92V{F)y  Constitutionality  of
Provisions
92k656 k. Facial Invalidity. Most Cited

Statutery

Cases
(Formerly 92k38)

Constitational Law 92 €657

92 Constitutional Law
A Construction and
Constitutional Provisions
@2V(F)  Constitutionaiity  of
Provisions
92k657 k. Invalidity as Applied. Most
Cited Cascs
(Formerly 92k38)
A district court should not Blur the lines between a
facial and as appled challenge to constitutionality
of stamte, rule, or regulation by engaging in a
hybrid anatysis.

Operasion of

Statutory

[122] Constitutional Law 92 €=983

92 Constitutional Law
92V1 Enforcement of Censtitutional Provisions
92VI{C) Determination of Constitutional
Questions
92VI(C)2 Necessity of Determination
G2k983 k. Exhaustion of Other
Remedies. Most Cited Cases
{Formerly 92k46(1))
There are two exceptions 1o the rule that an as
applied analysis on constitutionality is appropriate
only if all administrative remedies have been
exhausted: (l)when the interests of justice so
require and (2) when an agency has acted outside of
its authority.

23] Administrative Law and Procedure 15A
€305

15A Administrative Law and Procedure
ISALV Powers and  Proceedings of
Administrative Agencies, Officers and Agents
15AIV(AY In General
15AK303 Powers in General
15Ak305 k. Statlory Basis  and
Limitation. Most Cited Cases
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To retain its authority over a confroversy, an
agency must be acting within the scope of the
authority conferred upon it

[24] Constitutional Law 92 €=983

92 Constitutional Law
92VI Enforcement ol Constitutional Provisions
92VHCY  Determinaton  of  Constitutional
Questicns
92ViI(C)2 Necessity of Determination
02k983 k. Exhaustion of Other
Remedies. Most Cited Cases
(Formerly 92k46(1))
Rule  permitting as  apphed  analysis  on
constitutionality  prior  to
administrative remedies, if agency acted outside iis
authority, did not apply to constitutional challenge
to Rules for Conjunctive Management of Surface

and Ground Water Resources; determination of

whether director of Depariment of Water Resources
exceeded his authonity depended on whether the
Rules contradicted the constitutional provisions
relating 1o the prior appropriation doctrine. West's
1.C.A. Const. Art. 15, § 3; IDAPA 37.05.11.001 et
seq.

405 Waters and Water Courses
405V1 Appropriation and Prescription
405k 140 k. Priorities. Most Cited Cases

Rules for Conjunctive Management of Surface and
Ground Water Resources are not  facially
unconstitutional by failing o articulate applicable
burdens of prool and evidentiary standards for
delivery call petitions by senior users; the Rule that
reguires a senioy user to file a delivery call with the
Director of Water Resources and allege material
injury does not place the burden on the senior user
to prove material injury, and requirements
pertaining to standard and burden of proof are to be
read into the Rules. West's LC.A. Const. Art. 15, §
3; IDAPA  37.03.11.020.02, 37.03.11.030.01,
37.03.11.040.0]1.

[26] Waters and Water Courses 405 €=133

exhaustion of
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405 Waters and Water Courses
405V1 Appropnation and Prescription

405k133 k. Proceedings to Lffect and
Characier and Elements of Appropriation in
General. Most Cited Cases
District court's criticism of Rules for Conjunctive
Management  of  Surface and  Ground Water
Rescurces on ground that they failed to recite
burdens integral io constitutonal protections for
water rights was contrary to the court's obligation
to seek an mierpretation upholding constitutionality
of the rules; the court failed to acknowledge that
the constimutional standards were incorperaied by
Rule acknowledging all elements of the prior
appropriation doctrine as established by Idaho law.
west's 1C A Const. Art. 15, § 3; IDAPA
37.03.11.020.02.

127] Administrative Law and Procedure 15A
€229

I5A Administrative Law and Procedure

15A131 Judicial Remedies Prior to or Pending
Administrative Proceedings

15Ak229 & [xhaustion of Adminisirative

Remedies. Most Cited Cases
Parties must generally exhaust administrative
remedies before challenging a rule's
constitutionality, particularly when asserting the
rule 1s unconstitutional as applied to the facts,
because a complete  admiistrative  record s
necessary for such a determination. West's LCAL §
67-3277.

{28] Waters and Water Courses 405 €133

405 Waters and Water Courses
405V1 Appropriation and Prescription
405k133 k. Proceedings to Effect and
Character and Elements of Appropriation in
General. Most Cited Cases

Waters and Water Courses 405 €140

405 Waters and Water Coursces
403V1 Appropriation and Prescription
405k 140 k. Priorities. Most Cited Cases
Rules for Conjunclive Management of Surface and
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Ground Water Resources are not made [facially
unconstitutional by the absence of any procedural
time  frames  or specifically  articulated  time
standards; nothimg in the Rules prohibits a timely
response to a dehivery call for water. West's LC.AL
Const. Art. 15, § 3; IDAPA 37.03.11.001] et seq.

129} Waters and Water Courses 405 €140

405 Waters and Water Courses
405V1 Appropriation and Prescription
405k 140 k. Priorities. Most Cited Cases
A timely response is required when a delivery call
s made and water 18 necessary o respond o that
call. West's LC_ A Const. Art. 15§ 3.

130] Waters and Water Courses 405 €140

405 Waters and Water Courses
A05VI Appropriation and Prescription
405k 140 k. Priorities. Most Cited Cases

Rules for Conjunctive Management of Surface and
Ground Water Resources are not  facially
unconsututional by nol being more specific n
defining reasonableness of water diversions; the
factors for the Director of Water Resources Lo
consider m responding 10 a delivery call, including
material injury and efficient vse of water, require
some determination of rcasonableness, and given
the nature of the decisions in determining how to
respond to a dehivery call, Director needs some
discretion. Wests 1LCA. Const. At 15 § 3;
IDAPA 37.03.11.042.

[31] Waters and Water Courses 405 €140

405 Waters and Water Courses
A05V1 Appropriation and Prescription
405k 149 k. Priorities. Most Cited Cases

Rules for Conjunctive Management of Surface and
Ground Water Resources do net on their face
unconstitutionally force senior water rights holders
to re-adjudicate rights or fail to give adequate
consideration to partial decree; responses by
Director of Water Resources to senior users'
detivery calls arc not readjudications of rights,
evaluation of reasonableness of diversion does not
mvolve readiudication, and determmation of waste

also does not invelve readjudication. West's LLCA.
Const. Art. 15, § 3; IDAPA 37.03.11.42.01.

[32] Waters and Water Courses 405 €133

405 Waters and Water Courses
405VI Appropriation and Prescription

405k133 k. Proceedings 1o Effect and
Character and Elements of  Appropriation i
General. Most Cited Cases
Reasonableness is not an element of a water right;
thus, evaluation of whether a  diversion is
reasonable in the administration context should not
be deemed a re-adjudication. IDAPA 37.03.11.42.01.

[33] Waters and Water Courses 405 €=140

405 Waters and Water Courses
405V1 Appropriation and Prescription
405k 140 k. Priorities. Most Cited Cases

Rules for Conjunctive Management of Surlace and
Ground Water Resources should not be read as
containing a burden-shifting provision to make the
petitioner prove again or readjudicate the right
which he aiready has; while there is no question
that some information is relevant and necessary 1o
the Director of Water Resources' determination of
how best to respond to a delivery call, the burden 1s
not on the senior water rights holder to prove an
adjudicated right. [IDAPA 37.03.11.030.01.

134] Waters and Water Courses 405 €140

405 Walers and Water Courses
405V1 Approepriation and Prescription
405k 140 k. Priorities. Most Cited Cases

Rules for Conjunctive Management of Surface and
Ground Water Resources may not be applied in
such & way as to force the senior 1o demonstrate an
entitlement to the water in the first place; that 1s
presumed by the filing of a petition containing
information about the decreed right. ITDAPA
37.03.11.001 et seq.

[35] Waters and Water Courses 405 €=140

405 Waters and Water Courses
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405V1 Appropriation and Prescription

405k 140 k. Priorities. Most Cited Cases
Once the initial determination is made that material
injury 1s occurring or will oceur, the junior water
right holder then bears the burden of proving that
the senior user's delivery call would be futile or to
challenge, in  some  other  constitutionally
permussible  way, the sensor's  call.  IDAPA
37.03.11.001 et seq.

[36] Waters and Water Courses 405 &=142

405 Waters and Water Courses
405V1 Appropriation and Prescription
405k 141 Nature and Extent of Rights Acquired
405k142 k. In General. Most Cited Cases
“Storage water” is water held in a reservoir and is
intended to assist the holder of the water right in
meeting decreed needs.

[37] Waters and Water Courses 405 €243

405 Waters and Water Courses
4051X Public Water Supply
4051X(B) Tmigation and Other Agriculiural
Purposes
405k243 k. Storage of Watwer, and
Reservoirs Therefor. Most Cited Cases
“Carryover” is the unused water in a reservoir at
the end of the irrigation year which s retamed or
stored for finure use in years of drought or low-
water.

138} Waters and Water Courses 405 €=140

405 Waters and Water Courses
405V Appropriation and Prescription
405k 140 k. Priorities. Most Cited Cases

Waters and Water Courses 405 €142

405 Waters and Water Courses
405V1 Appropriation and Prescription
405k 141 Nature and Extent of Rights Acquired
405k 142 k. In General. Most Cited Cases
One may acqguire storage water rights and receive a
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vested priority date and quantity, just as with any
other water right. West's LO AL § 42-202.

[39] Waters and Water Courses 405 €140

405 Waters and Water Courses
405V1 Appropriation and Prescription
405k140 k. Priorities. Most Cited Cases

Rules for Conjunctive Management of Surface and
Ground  Water Resources are not facially
unconstitutional In permitting some discretion in
the Director of Water Resources to determine
whether the casryover  water is  reasonably
necessary for future needs; permiliing senior user's
excessive carryover of stored water without regard
to the need for it would be in itself unconstitutional.
West's L.C.A. Censt. Art. 15, § 3, IDAPA
37.03.11.042.01.g.

[48] Waters and Water Courses 405 €=142

405 Waters and Water Courses
405V1 Appropriation and Prescription
405k 14} Nature and Extent of Rights Acquired
405k 142 k. In General. Most Cited Cases

Netther the state constitution, nor statuies, permit
irrigation  districts  and  individual  water right
holders to waste water or unnecessarily hoard it
without putting it to soime beneficial use. Wesl's
IL.C.A Const. Art. 15,83,

|41} Waters and Water Courses 405 €140

405 Waters and Water Courses
405V} Appropriation and Prescription
405k 140 k. Priorities. Most Cited Cases

A senior user may not fill entire storage water right,
regardless of need to fulfill current or future needs;
while the prior appropriation doctrine certainly
gives pre-eminent rights to those who put water to
beneficial use first in time, this is not an absolute
rule without exception, and the state constitution
and statutes do not permit waste and require water
to be put to beneficial use or be lost. West's 1.C.A.
Constl. Art. 15, § 3.

142] Eminent Domain 148 €=2.17(2)
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148 Eminent Domain
1481 Nature, Extent, and Delegation of Power
148k2 ‘What Constitutes a Taking; Police and
Other Powers Distinguished

148k2.17 Waters and Water Courses;
Flooding
148k2.17{2) k. Water Rights. Most

Cited Cases

Conjunctive Management of Surface and Ground
Water Resources rule on domestic and stock water
rights s not made facially unconstitutienal by
failure to address compensation to sentor user for
the 1aking; the rule does not prohibit a takings
claim. West's 1L.CA. Const. Art. 15, § 3, IDAPA
37.03.11.02000 1

[43] Declaratory Judgment 118A €306
i18A Declaratory Judgiment

F18AIN Proceedings
TIBAII(C) Parties

118Ak306 k. New Parties. Most Cited
Cases
District court did not abuse 1s discretion in
determining  that  other  partics  adequately
represented  city's  interesls  in suit on
constitutionality  of  Rules  for  Conjunctive
Management  of Surface and  Ground Wager

Resources and in revoking order that allowed city
to intervene; after city was allowed to mtervene, it
moved 1o disqualify judge based on alleged conflict
of interest known to city months earfier, and the
court could conclude that city sought to intervene
for the purpose of prejudicial delay and forum
shopping. Rules CivProc, Rule 24, IDAPA
37.03.11.001 et seq.

{44] Parties 287 €38

287 Parties
2871V New Parties and Change of Parties
287k37 Intervention
287k38 k. In General. Most Cited Cases
A district  court's decision to grant or deny
permissive intervention is a matter of discretion.
Rules Civ.Proc., Ruie 24.

145) Appeal and Error 30 €540

Page 10 0f 27

Page

30 Appeal and Eror

30XVI Review

F0XVHH) Diseretion of Lower Court
30k944 Power to Review
30k946 k. Abuse of Discretion. Most

Cited Cases
In determining whether the trial court properly
exercised its discretion, Sppreme Court engages 1n
a three-part nquiry to determine whether (1) the
rrial court comrectly perceived the issue as one of
discretion, (2} acted within the outer boundaries of
Hs discretion and consistently with  the legal
standards  applicable 1o the specific  choices
available 1o i1, and (3) reached its decision by an
exercise of reason.

[46] Appeal and Error 30 €901

30 Appeal and Error
30XV1 Review
30X VI((G) Presumptions
30k901 k. Burden of Showing Lrror. Most
Cited Cases
The appetlant carries the burden of showing that the
district courl commitied error.

[47] Appeal and Error 30 €901

30 Appeal and Error
30X VI Review
30X VHG) Presumptions
30k%01 k. Burden of Showing Error. Most
Cited Cases
Error will not be presumed, but must be
affirmatively shown on the record by appellant.

*437 Honorable Lawrence G. Wasden, Attorney
General, Boise, for appeliant idaho Department of
Water Resources; Phillip J. Rassier argued.

Beeman & Associates, P.C., Boise, for appellant
City of Pocatello.

Givens Pursley, LLP, Boise, for appellant Idaho

Ground Water Appropriators, Inc.; Michael C.
Creamer argued.
Atkoosh  Law Offices, Chid, Gooding, for

respondent American Falls Reservoir District # 23
C. Thomas Arkoosh argued.
Ling, Robinson & Walker, Rupert, for respondenis

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

P R T

et Fem it b i Fam e LT TTRAT B Aartirmatiam—ete B ecrr— et

QmA/NNNYT



154 P.3d 433
143 ldaho 862, 154 P.3d 453
(Cite as: F43 ldaho 862, 154 P.34d 433)

A & B Imigation and Burley limgation; Roger 1
Ling argued.

Fletcher law Office, Burley, for respondent
Minidoka Irigaiion District.

Barker Rosholt & Simpson, LLP, Beise and Twin
Falls, for respondents Twin Falls Canal Company
and Clear Springs Foods, Inc.

May, Sudweeks & Browning, LLP, Boise, for
respondent Rangen.

Ringert, Clark Chid., Boise, for respondents Nampa
&  Meridian  Irrigation  District and  Thousand
Springs  Water  Users  Association;  Daniel V.
Steenson argued TROUT, lustice.

This appeal 35 in response to a district courl
decision  finding the Rules for Conjunciive
Management ol  Surface and Ground Water
Respurces  (CM Rules  or  Rulesy facially
unconstitutional based on the court’s determination
that  the Rules lacked certain  “procedural
components” necessary 10 the proper adminisiration
of water nights under ldaho's prior appropriation
doctrine.  The ldaho  Department  of  Water
Resources (IDWR), together with the Intervenors,
Idaho Ground Water Appropriators, Inc. (1GWA),
appeal from that decision.

In 1994, pursuant to statutery authority found in
Idaho Code sccuons 42-603 and 42-1805, the
Director of the Idaho Department of Water
Rescurces (Director), promulgated the CM Rules to
provide the procedures for responding to delivery
calls “made by the holder of a senior-priority
surface or ground water right against the holder of a
junior-*438 priority ground water right in an area
having a common ground water supply.” IDAPA
37.03.11.001. Thercafier, the CM Rules were
submitted to the Idaho Legislature in 1995 pursuant
1o 1.C. § 67-5291. The Legislature has not rejected,
amended or modified any part of the Rules and they
have, therefore, remained in effect as written. These
Rules attempt 1o provide a structure by which the
IDWR  can  jomty  administer  rights  in

Page 11 of 27

Page 10

interconnected surface water {diverting from rnivers,
sireams and other surface waler sources) and
ground water sources. It is these CM Rules, their
application and their relationship to the provisions
in Article XV of the Idaho Constitution which are
at the center of the dispute presently before the Court.

The issues initially arose when the Respondents,
various nrigation  districts and  canal  companies,
submitted a petition for water rights adminisiration
and dclivery of water {Delivery Call) to the
Director in Jjanuary, 2005, pursuant to the CM
Rules.  These districts  were  joined m the
administrative proceeding by Intervenors, Rangen,
Inc., Clear Springs Foods, Inc., Thousand Springs
Water Users Association, and Idaho Power
Company (Respondents and Intervenors
collectively referred to as American Talls). Some of
the entities comprising American Falls held surface
water rights in the Snake River canyon, while
others hold storage contracts for space in the Upper
Snake River reservoirs. In their January, 2005
Delivery Call, American Falls asked the Director to
curtail junior ground water use during the 2005
irrigation season in order o meet the water needs of
American Falls. On February 14, 2005, the Director
issued an initial order (Iniial Order) which, among
other things, requested additionzal information from
American  Falis for the prior fifieen irrigation
seasons relating to: diversions of natural flow,
storage water, and ground water; number of water
rights holders and their average monthly headgate
defivenies; total amount of reservoir storage;
amounis of water leased or made available to other
users; and number of acres flood or sprinkler
irrigated and types of crops planted. American Falls
responded with information but also objected to the
scope of the information requested. In the Inital
Order, the Director indicated he would make a
determination of likely injury after receiving inflow
forecasts for the Upper Snake River Basia for the
period Aprii ! through Juiy 1, 2005. Within two
weeks of receiving the joint inflow forecast on
April 7, 2005, the Director issued a Relief Order,
which determined that water shortages were
reasenably likely in 2005 and would maternally

© 2007 Thomson/West. No Claim io Orig. U.S. Govt. Works.

Tt A fvarmtaY varmetbases mevern fevrm 1t Frnam vttt rranrr oo P ft —3ITTAAT 0 2 Ao ivrmd s = mtrs P ocn & 114

O/ A/0N7



P54 P3d 433
143 daho 862, 154 P 3d 433
(Cite as: 143 idaho 862, 154 P.3d 433)

injure American Falls. In the Relief Order, afier
making extensive findings of fact, the Director
made the following conclusions of law which arc
pertinent to the issues presently before this Court:

20. Resolution of the conjunctive adminisiration
issue lies in the application of two well established
principles of the prior appropriation doctrine: (13}
the principle of “first in time is first in right” and
(2} the principle of optimum use of idaho’s water.
Both of these principles are subject to the
requirement of reasonable vse.

21. “Priority of appropriations shall give the better
right as between those using the water” of the state.
Art. XV, § 3, Idaho Const. “As  between
appropriators, the first in time is fust in right”
fdaho Code § 42-106.

22, “[Wihile the doctrine of ‘first i time 15 first in
right’ [applies to ground water rights] a reasonable
exercise of this right shall not block full econemic
development  of underground  water resources.”
Idaho Code § 42-226.

36. There currently 1s no approved and effectively
operating mitigation in place to mitigate for injury,
if any, to the water rights held by or for the benefit
of the members of [ American Falls].

45. Based upon the Idaho Constitution, Idaho Code,
the Conjunctive Management Rules, and decisions
by Idaho courts, ... it is clear that mjury 1o senior
priority surface water rights by diversion and use of
junior prierity ground water rights occurs when
diversion under the junior righis intercept a *439
sufficient guantity of water to Interfere with the
exercise of the senior primary and supplemental
water rights for the authorized beneficial use.
Because the amount of water necessary for
beneficial use can be less than decreed or hicensed
quantities, it is possible for a sepior to receive less
than the decreed or licensed amount, but not suffer
injury. Thus, senior surface water right holders
canmot demand that junior ground water right
holders diverting water from a hydraulically-
connected aguifer be required 1o make water
available for diversion unless that  water s

necessary 1o accomplish an authorized beneficial use.

45[sic]. Contrary to the assertion of [American
Falls], depietion does not equate to material njury.
Material injury i1s a highly fact specific inquiry that
must be determined in accordance with [DAPA
conjunctive management rule 42. {American Falls]
has no legal basis to seck the future curtailment of

junior priority ground water rights based on injury

alleged by [American Falls] to have occurred in
PIiOT years.

49. The members of {American Falls} should not be
required to exbaust their available storage water
prior io being able to make a delivery call against
the holders of junior priority ground water rights.
The members of [American Falls] are entitled to
mainlain a reasonable amount of carryover storage
water to mimimize shortages in future dry years
pursuant to Rule 42.0] ...

The Director identified and ordered the junior
ground  water  rights  holders  subject o
administration pursuant to the American Falis'
Delivery Call, to provide “replacement” water
sufficient 1o offset the depletions in American Falls'
water supply or face immediate curtailment
Pursuant 10 [.C. § 42-1701A(3), the Relief Order
provided that agprieved parties were entitled to an
administrative hearing on the Relief Order if
requested within fifieen days, but that otherwise the
Relief Order would become final. Both American
Falls and IGWA requesied an administrative
hearing, which was set by the Director. However,
before the hearing could be held, American Falls
filed this declaratory judgment action in district
courl on August 15, 2005. Later, American Falls
requested  stays and continuances in the hearing
schedule and to date, the administrative challenges
Lo the Relief Order remain pending.

American Falls' complaint alleged that the CM
Rules are unconstitutional, as applied to their
Delivery Cali, but alse sought a declaration that the
CM Rules are void on their face. While the district
courl largely rejected American Falls' arguments, it
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did grant sumunary judgment based on its finding
that the UM Rules are facially unconstitutional on a
different basis: a lack of “procedural components”™
of the prior appropriation doctrine that the court
viewed as constitutionally mandated. The district
court further held that the “reasonable carry-over”
provision of CM Rule 42.01.g. is unconstitutional.
In its decision, the district court stated that pursuant
to 1.C § 67-5278, the actual and “threatened
application™ of the CM Rules to American Falls’
Delivery Call would be censidered in its analysis of
the Rules' constitutionality.

I, Did the district court properly exercise
jurisdiction before all adminstrative remedies were
exhausted?

2. Did the district court err in holding that the CM
Rules are facially unconstitutional based on a lack
of certain “procedural components™?

3. Are the “reasonable camyover” provisions of
Rule 4201.g. of the CM Rules [facially
unconstitutional?

4. Are domestic and stock water rights properiy
exempt?

5. What is the effect of the severability clause?

6. Are the Respondents entitled to attorney's fees?

7. Did the district court improperly revoke its order
aliowing the City of Pocatello 1o intervene?

[11[2}3]14} In an appeal from an order granting
summary judgment, the standard of review is ihe
same as the standard used by the district court in
ruling on a motion for summary judgment. State v.
Rubbermaid Incorporated, 129 idaho 353, 355-356,
924 P.2d 615, 617-618 {(1996); Thomsonv. Ildaho
Ins. Agency, Inc, 126 Idaho 527, 529, 887 P.2d
1834, 1036 (19%94). Upon review, the Court must
itherally construe facis in the existing record in
favor of the nonmoving party, and draw all
reasonable inferences from the record in favor of
the nonmoving party. ld; Bonz v. Sudweeks, 119
Idaho 539, 541, 808 P.2d 876, 878 (1991}

Page 13 of 27
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Summary judgment is appropriate i “the pleadings,
depositions, and admussions on file, together with
the affidavits, i1 any, show that there is no genuine
issue as to any material fact and that the moving
party 1s entitled 1o a judgment as a matter of law.”
MeCoy v Lyons, 120 1daho 765, 769, 820 P.2d 360,
364 (1991). I there are conflicting inferences
contained in the record or reascnable minds might
reach different conclusions, summary judgment
must be densed. Bownz, 119 Idaho at 541, 808 P.2d at
g78.

[51[6){71[8] The constitutionality of a statule or
admimsirative regulation 15 a guestion of law over
which this Court exercises free review. Moon v
North Idaho Farmers Ass'n, 140 ldaho 536, 540, 96
P3d 637, 641 (2004); Rhodes v. Indus. Commn,
125 ldaho 139, 868 P.2d 467 (1994). There is a
presumption in favor of the constituticnality of the
challenged statute or regulation, and the burden of
establishing  that (he statute or regulation s
unconstitutional  rests  upon  the  challengers.
Id[Aln appeilate court is obligated to seek an
interpretation  of  a statate  that  upholds it
constitutionality.” fm Re Bermudes (East. Idaho
Reg. Med Cir. v Minidoka Couwnty ), 141 ldaho
137,159, 106 P.3d 1123, 1125 (2005); Moon, 140
Idaho at 540, 56 P.3d at 641. The judicial power to
declare legislative action unconstitutional should be
exercised onty in clear cases. /4.

9] “Where an administrative remedy is provided
by statute, relief must be sought from the
administrative body and this remedy exhausted
before the courts will act.” Depr ofdg v. Curry
Bean, 139 Idaho 789, 792, 86 P.3d 503, 506 (2004).

Al the outsel, it 1s smportant to commend the
lengthy and scholarly opinion written by the disirict

judge in this matter. The issues presented by the

parties are extraordinarily complex and are matters
of first impression. As exemplified by the Director's
46 page Relief Order and the district judge's 126
page decision, there are no easy answers. The
distniet Judge devoted much of his decision to a
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detailied  analysis  of  Idaho's  Constitutional
Convention in an effort o better understand what
was ntended by the drallers of our Constitution in
Article XV, While the Constitution, statutes and
case Jaw in ldaho sct forth the principles of the
prior apprepriation doctrine, those principles are
more easily stated than applied. These principles
become even more difficull, and harsh, 1 ther
applicaiion in  times of drought. Because of
concepts hke beneficial use, waste, reasonable
means of diversion and full cconomic development,
the decisions are highly fact driven and sometimes
have uniniended or unfortunate consequences. The
district  judge took a  very difficult issuwe-the
constitutionality  of the CM Rules-and did an
exemplary job in analyzing the issues presented,
documenting the historical context of the problems
and articulating a reasoned basis for his uliimate
conclusions. While this opinion does not reach
those same conclusions, we nevertheless accept
large parls of the district judge's analysis and
atterapi  to  use his  analysis to  clanfy  our
interpretation of the CM Rules.

It is also important to point out those issues which
the district court decided against American Falls
and from which no appeal was taken. The district
court noted that the CM Rules incorporate concepts
o be considered in responding 1o a delivery call,
such as: maicrial injury; reasonableness of the
sentor water right diversion; whether a senior right
can be satisfied using allemate *441 points and/or
means of diversion; full economic development;
compelling a surface user to convert his point of
diversion to a ground water source; and
reasonableness of use. The court observed that the
Rules are not facially unconstitutional in having
done so. The district court rejected American Fails’
position at summary judgment that water rights in
idaho shouid be administered strictly on a priority
in time basis. Moreover, the district court noted that
if the stamte or rule can be construed in a manner
which is constitutional, the provision will withstand
a challenge. (citing State v. Prather, 135 ldaho 770,
773,25 P.3d 83, 86 (2001}

h was the failure of the CM Rules to “also integrate

Page 14 of 27

the concomitant temets and procedures velated o 2
delivery call, which have historically been held 10
be necessary to give effect 1o the constitutional
protections pertaining to semor water rights” with
which the district court found fault, and it 15 that
conclusion this opinion will analyze. The district
court held:

Specifically, the [CM Rules] fail: 1} 1o establish a
procedural framework properly allocating the well
established burdens of proof;, 2) 10 define the
evidentiary standards that the Director is [to} apply
in responding to a call; 3) to give the proper legal
effect 1o a partial decree: 4} to establish objective
criteria necessary to evaluate the aforementioned
factors; and 5) to establish a workable. procedural
framework for processing a call in a time frame
commensurate with the need for water-especially
irrigation water,

With that background, we proceed with an analysis
of the issues raised on appeal by the IDWR.

A. Did the district court properly exercise
jurisdiction before all administrative remedies
were exhausted?

[10] Although both American Falls and IGWA
exercised their right to request an administrative
hearing within {ifteen days of the Direclor issuing
the Relief Order, American Falls filed a complamt
in the district court for declaraiory relief while the
administralive hearing was pending. Historically,
this Court has not permitted a party to seck
declaratory relief until  administrative  remedies
have been exhausted, unless the party 18
challenging a rule's facial constitutionality. LC. §
07-5271; Regan v. Kootenai County, 140 Idaho
721, 724, 100 PJ3d 615, 618 (2004). The ldaho
Admmistrative Procedure Act (IDAPA) provides
that “[a] person is not entitied to judicial review of
an agency actior until that person has exhausted all
administralive remedies required in this chapter.”
1.C. § 67-5271. Although the district court found
the CM Rules were unconstimitional on their face,
the disirict court discussed the constitutionality of
the Rules “as applied” to the facts of this case. The
question is whether the court wrongfully exercised
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its authority in declaring the Rules invalid in
reference to the particulars of this case before a
factual  record could be developed in  an
administrative hearing,

[TH[321 130 14][15]{16] A party may chalienge a
statule as unconstitutional “on s face™ or “as
applied” to the party's conduct. State v. Korsen, 138
Idaho 706, 712, 69 P.3d 126, 132 (2003). A facial
challenge to a statute or rule is “purely a question
of law.” Stare v. Cobb, 132 ldaho 195, 197, 969
P.2d 244, 246 (1998). Generally, a facial challenge
is mutually exclusive from an as applied challenge.
Korsen. 1 38 Idaho at 712, 69 P3d at 132, For a
facial constitutional challenge to succeed, the party
must demonstrate that the law is unconstitutional in
all of its applications. /d In other words, “the
challenger must establish  that no set  of
circumstances exists under which the [law] would
be wvalid”™ /Jd In contrast, to prove a statute is
unconstitutional “as applied”, the party musl only
show that, as applied to the defendant's conduct, the
statute 1s unconstitutional. Korsen, 138 Idaho at
712, 69 P.3d at 132. A disirict court shonld not rule
that a statute is unconstitutional “as applied” o a
particular case uniil  administrative  proceedings
have concluded and a complete record has been

13

developed. 1C. § 67-3277 (judicial review of

disputed issues of fact must be confined 10 the
agency record for judicial review); Lindsirom v
Dist. Bd Of Health P anhandle Dist. 1,109 ldaho
956, 712 P.2d 657 (1985) (court engaged in an “as
applied” analysis  because no faclual 1ssues
remained).

*442 { 17] A n “on ils face” constituttonal analysis
may not be combined with an ‘as applied”
constitutional analysis. Korsen, 138 Idaho at 712,
69 P.3d at 132, In other words, a court may hear
both types of challenges 10 a rule’s constitutional
validity; however, it may not do a “hybridized”
form of either test, in which the two lesits are
combined into a single analysis. fd.,; See Lindstrom
v. Dist. Bd Of Health Panhandle Disi. 1, 109 ldaho
956,712 P.2d 657 {1985).

In this case, the district courl recognized that

e

parties must choose between either a facial or “as
applied” constitational challenge and that an “as
applied”  analysis  is  mappropriate  before
administzalive  proceedings have been fully
completed. The court, nevertheless, went on to say
that it would apply both 2 facial and as applied
analysis because the case 13 “not conducive to such
a rigid application™  The  district  court
acknowledged that the Director had not yet had an
opportunity to fully determine i American Falls
was entitled 1o administration of its water rights and
therefore, “a strict ‘as applied’ analysis is not
technically proper.” The court explained that it
planned to determine if the CM Rules were facially
unconstitutional  “in every application” while
utilizing “the wunderlying facts in this case 10
determine whether the [CM Rules] are invalid, and
to illustrate how the [CM Rules|] were actually
being apphed.” While it appears the district court
atiempted to conduct an analysis based on a facial
challenge only, the court also referenced an earljer
decision, the Notice of Clarification of Oval Order,
dated December 16, 2005, and stated that it would
apply both a facial and an as applied analysis to the
extent the facts were already established and to
illustrate how the court believed the Director would
be applying the CM Rules.

[181[19] The district judge also concluded a broader
analysis was necessary because the Director had no
authority to rule on the constitutionality of the
Rules. Although a district court has jurisdiction to
decide constitutional BSUCS, administrative
remedies  generally must be exhausted before
constitutional claims are raised. Owsley v. fdaho
Indus. Comm™, 141 ldaho 129, 134, 106 P.3d 455,
460 (2005). Other jurisdictions have also refused to
excuse a party from exhausting administrative
remedies merely because the party raises a
constitutional  issue  that no  official in the
proceeding is authorized to decide, reasoning that
“io held otherwise would mean that a party whose
gricvance presents issues of fact or misapplication
of rules or policies could nonetheless bypass his
administrative remedies and go straight to the
courthouse by the simple expedient of raising a
constitutional issue.™ Foremost ins. Co. v. Public
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Serv., Comm'n, 885 S w.2d 793, 795
{(Mo.C1.App.1998). Thus, raising a constitutional
challenge does not alleviate the necessity of
establishing a complete administrative record.

[20] The court further justified its incorporation of
this case's Tacts mto its analysis by asserting that
[C. § 67-5278"contemplates the use of a faciial
history of a case when determining a rule's
validity.” Idaho Code section 67-5278 provides a
means by which a party may gain standing before a
district court, prior to exhausting administrative
remedies, in order to seek a declaratory judgment
on a rule’s validity. The statute requires that the rule
itself or irs “threatened application” interfere with
or impair, or threaten to interfere with or impair,
the legal rights or privileges of the petitioner. LC. §

67-5278, Rawson v. ldaho  Stae Bd Of

Cosmetology, 107 Idaho 1037, 1041, 695 P.2d 422,
426 (CLApp.1985). In Rawson, the Cowt of
Appeals made clear that LC. § 67-5278 is intended
1o establish qualifications for standing and is not a
vehicle by which courts may decide faciual issues
prior to the completion of an administrative
procecding. Jd. The Court of Appeals concluded
that the district court erred when it “did not limit its
treatment of the unlawful conduct question to a
determination of standing.” ld. Further, the Court of
Appeals held the factual question was addressed
“prematurely” as the court “in essence took the
issue from the Board and decided 1t de novo.” Jd
This Court s persuaded by the analysis in Rawson
that the “threalened application™ language in 1O §
67-5278 is there to permit standing to challenge a
rule, but does not eliminate the need for completion
of administrative*443 proceedings for an as applied
challenge.

[211 “Important policy considerations underlie the
requirement for  exhausling administrative
remedies, such as providing the opportunity for
mitigating or curing errors  without judicial
intervention, deferring  to  the administrative
processes established by the Legislature and the
administrative body, and the sense of comity for the
quasi-judicial  functions of the admmnistrative
body.” White v. Bannock County Cowmm’rs, 139
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ldaho 396, 401-02, 80 P.3d 332, 337-38 {(2003).
Additionally, a district  court cannot properly
engage mm an “as applied” constitutional analysis
until a complete factual record has been developed.
1.C. § 67-5277; Lindsirom v. Dist. Bd Of Health
Panhandle Disi. 1 109 ldaho 956, 712 P.2d 657
(1985). The district court should not blar the lines
between a facial and as applied analysis by
engaging in a hybrid analysis.

{22} There are two exceptions to the rale that an as
applied analysis is appropriate  only if all
administrative remedies have been exhausted: when
the interests of justice so require and when an
agency has acted outside of its authority. Regan,
140 Idaho at 726, 100 P.3d at 619. It has not been
argued, nor did the district court find, that the
interesis of justice required an as applied analysis
here,

[2311241 As to the agency's statutory authority, to
retain iis authority over a coniroversy, an agency
must be acting within the scope of the authority
conferred upon it. Roeder Holdings, L.L.C v. Bd of
Equalizotion of Ada Counry, 136 ldaho 809, 813,
41 P3d 237, 241 {2001). While the district court
discussed whether the Director had exceeded his
statutory  authority, il is a circuitous analysis,
Clearly, the Director does have the statutory
authority to promulgate the CM Rules. To the
extent the CM Rules do not comply with the Idaho
Constitution, the Director has exceeded This
authority, but that still depends on an analysis in
the first instance of whether the CM Rules do
indeed contradict the constitntional provisions
refating to the prior appropriation doctrine. Thus,
the exception for when anr agency exceeds its
authority does not apply unless the CM Rules are
facially unconstitutional. Therefore, this Court's
review will be in terms of the CM Rules
constitutionality on their face and not in terms of
the Rules’ “threatened application”™ or “as applied.”
The issue is whether the challenged provisions are
void in al} possible applications, or whether there
are a sei of circumstances in which they may be
constitutionally applied.
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B. Did the district court err in holding that the
CM Rules are facially unconstitutional based on
a lack of certain “procedural components™?

As mdicated above, the district court found that
because the CM Rules failed 1o articulate certain
procedural components of the prior appropriation
doctrine according o Idaho law, the CM Rules are
facially unconstitutional. After agreeing with the
DWR that “there 1s a lot more to Idaho's version of
the prior appropriation docirine than just ‘first in
time,” ¥ the district count observed:

there are two additional primary and essential
principles  of  Idaho’s  version of the prior
appropnation doctrine which are at issue in the
administration of established rights but which are
absent from the [CM Rules]. They are thar in times
of shortage there is the presumption of injury to a
senior by the diversion of a junior, and the well
engrained burdens of proof.

Agam, later in the opinion, the district court further
refined its conclusion that the CM Rules are
constitutionally  deficient “for failure 1o also
miegrale the concomitant tenets and procedures
related to a delivery call .7 and said specifically
they are deficient in that the CM Rules fail:l) to
establish  a  procedural  framework  properly
allocating the well established burdens of proof; 2)
to define the evidentiary standards that the Director
15 [t0] apply in responding 1o a call; 3) to give the
proper jegal cffect to a partal decreer 4) 1o
establish objective criteria necessary 1o evajuate the
aforementioned  faclors; and 5) to establish a
workable, procedural framework for processing a
call in a tme frame commensurate with the need
for water-especially irigation water.

*444 However, as the IDWR points out, CM Rule
20102 provides that: *{Tlhese rules acknowledge all
glements of the prior appropriation doctrine as
established by ldaho Jaw.” “Idaho law,” as defined
by CM Rule 1012, means “{Tlhe constitution,
statutes, administrative rules and case law  of
Idaho.” Thus, the Rules incomporate idaho law by
reference and (o the extent the Constitution, statutes
and case law have identified the proper
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presumptions,  burdens  of  proof,  evidentiary
standards and time parameters, those are a part of
the CM Rules. Due to the changing nature of the
law and rules, it is unnecessary o incorporate
extant law unless specifically necessary 1o a clear
understanding of the particular Rule. This is a facial
challenge 1o these Rules and if it is clear there are
circumstances under which these Rules may be
constirutionally  applicd to  provide adequate
procedural safeguards, then the Rules withstand a
facial challenge. To the extent one can bring a
constitutional  claim based on a particular fact
scenario that oceurred and was permitted within the
Rules, an *“‘as applied” challenge is appropriate.

1. Burdens of proof and evidentiary standards

2511261 Specifi cally, the district court found fauh
because the CM Rules fail to specifically articulate
the applicable burdens of proof and evidenuary
standards. Afler stating that the burdens are
“integral to the constitutional proteciions accorded
water rights,” the court noted that “[Tthe CMR's
make absolutely no reference o these relative
burdens of proof™ The court also guoted the
IDWR, which “acknowledged” that the Rules did
not recite the burden of preof. The district coun
then concluded that “under these circumstances, no
burden equates to impermissible burden shiliing.”
The district courl was critical of the Ruies' failure
to recile the burdens, rather than acknowledging
that those standards were incorporated by reference
in Rule 20.02 as part of ]daho statutory and case
jaw. This was contrary to the courl's obligation
“seek an interpretation of a statute that upholds it
constitutionality.” Jn Re Bermudes (Fast Idaho
Reg. Med Cir. v. Minidoka Coumy ), 141 idahc
157,159, 106 P.3d 1123, 1125 (2005).

American Falls asserts on appeal that specific
provisions of the Rules sguarely contradict ldzho
case law by placing the burden on the senior rather
than the junior water user. American Falls argunes
that the senmiors "are lefl to initiate a series of
‘contested cases' and prove they are suffering
‘material  injury’  belore the Director and the
watermasters will take any action. The resull 15 a
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lack of water to seniors, while juniors continue (o
divert unabated.” Much emphasis i3 placed on CM
Rule 30.01, which provides:

01. Delivery Call (Petition). When a delivery call
is made by the holder of a surface or ground water

right (petitioner) alleging that by reason of

diversion of water by the holders of one (1) or more
junior-priority  ground water rights (respondents)
the petitioner 1s suffering material injury, the
petitioner shall file with the Director a petition in
wriling containing, al least, the following ...

e. All information, measurements. data or study
results avatlable to the petitioner to supporl the
claim of matenial injury.

IDAPA 37.03.11.30.01. American Falls also cites
Rule 40.01, which states that responses to calls are
made when a senior files a delivery call “alleging”
he is suffering “material injury” and upon a Ninding
by the Director that material mjury Is occurring.
This, American Falls argues, places the burden on
the senior to prove material injury. A plain rcading
of the CM Rules does not support thal
interpreiation, particularly in the context of a facial
challenge to the Rules. The Rules sumply require
that a senior who is suffering injury file a delivery
call with the Director and allege that the senior is
suffering material njury. This is presumably 1o
make the Director aware that such injury is
oceurring and 1o pive subslance 1o the complaint.
Additionally, the Rules ask that the petitioner
mclhude all available mformation 1o support the call
in order to assist the Director in his fact-finding.
Nowhere do the Rules staie that the semior must
prove material injury before the Director will make
such *445 a finding. To the contrary, this Courl
must  presume  that the Director will act
accordance with Idaho law, as he is directed to do
under CM Rule 20.02. While 1t 13 possible the
Director could apply the CM Rules 1n an
unconstituttonal  manner, that would be an
opportune time for an “as applied” challenge;
however now, In the absence of such facts
indicating the Director has misapplied the Rules in
violation of Idaho law, our analysis is limited to the
Rules as written, or “on their face,” and the Rules

Page 18 of 27

Page 17

do not permit or direct the shifling of the burden of
proof. ‘Therefore, this Court does not find that the
failure to explicitly recite certain  procedural
components such as the burdens of proof makes the
CM Rules unconstitutional on their face.

The district court was also concerned that the CM
Rules did not specifically articulate an apprepriate
standard for the Director to apply when responding
10 a delivery call: that is, should the reguired proof
be clear and convineing, a prependerance of the
evidence, or merely what the Director deems
“reasonable.” Again, the fallure to state which
standard applies does not mean the CM Rules can
never be applied in a constitutional fashion-and the
Rules' incorporation of the Kahe Constitution,
statutes and case law would indicate to the
contrary. Requirements pertaining tc the standard
of proof and who bears it have been developed over
the years and are to be read into the CM Rules.
There is simply no basis from which to conclude
the Director can never apply the proper evidentiary
standard in responding to a delivery call.

2. Timeliness in responding to a delivery call

[27] As discussed above, parties must geperally
exhaust administrative remedies before challenging
a rule's constitutionality, pariicularly  when
asserting the rule is unconstitutional as applied to
the facts, because a complete administrative record
is necessary for such a determination. LC. §
67-5277; Owsley, 141 ldaho at 134, 106 P.3d at
460. The issue regarding whether or not American
Falls was denijed due process at the administrative
tevel due to the length of time it had to wait for a
hearmg is arguably an issue which has been
factually established, at least as of the time this
declaratory action was fited. In other words, the
completion of an administrative record would not
aid the Court in its determination of what has
transpired so far in the application of the CM Rules
to the current Delivery Call. We will address both
challenges.

i28][29] The disirict court stated that the absence of
any procedural time frames in the CM Rules “at
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least as to curtailment for irmgation water”™ m akes
the Rules unconstitutional. Fhe court noted ihat
although American Falls mtated a delivery call in
January of 2005, as of May of 2006, the Director
had not yet entered a final order. American Falls
claims the process provided by the CM Rules does
not allew for timely administration of its waler
rights. However, as noted above with respect 1o the
burdens of proof and evidentiary standards, it 1s not
necessary that every procedural requirement be
recited in the CM Rules, when the Rules clearly
have incomoraled the provisions of the ldaho
Constitution, staiutes and case law. We agree with
the district court's exhaustive analysis of Idaho's
Constitutional  Convention  and  the  court's
conclusion that the drafters intended that there be
no unnecessary delays in the delivery of water
pursuant to a valid water right. Clearly, a timely
response is required when a delivery call is made
and water is necessary to respond to that call. There
15 nothing in the Rules which would prohibit that
from occurring, however. In other words, we cannot
say there are no conceivable sets of circumslances
under which the Rules could he constitutionally
applied to provide for the timely delivery of water.
Thus, the Rules are not facially defeciive v this
regard.

The argument is also made that on the state of the
record developed so far, the Rules are not being
applied in a timely way to respond to American
Falls' Delivery Call. Even if this Court embarked
on an analysis of an as applied challenge to the
Rules, the facts developed thus far do not support
American Falls' contemtion that it was deprived of
timely administration in response lo the Delivery
Call.

*446 American Falls submitted its Delivery Call to
the Director in January of 2005, fearing thal
shortages would occur in the upcoming year. Thus,
this was not at a time when water was aciually
needed. TDWR received the inflow forecast in April
of 2005 and the Director issued a Relief Order less
than two weeks later. The Director made the Order
effective immediately pursvant to LC. § 67-5247
{Emergency Proceedings), ordering juniors 1o
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provide “replacement” water in sufficient quantities
1o offset depletions in American Falls' water
supplies. Thus, American Falls was provided timely
relief in response to the Delivery Call in the form of
the Relief Order issued just months after their call
and only weeks afier the Director received water
forecasis for the upcoming year.

incident to the Relief Order, the parties were
entitled to a hearing. A hearing was mitially set by
the Director for August, 2005, still within the
current irrigation scason and during a lime when
American  Falls had received some relief in
response o ts Delivery Calll Although both IGWA
and American Talls exercised their right 1o a
hearing and one was set, American Falls filed this
action with the district court on August 15, 2005,
before the hearing could be held. Subsequenily,
American Falls requested stays and continuances in
the hearing schedule, one of which requested that
the hearnng be reset to no soener than June 15,
2006. 1t appears that American Falls preferred te
have ils case heard outside of the administrative
process and went 1o great lengths, irst 1o remove
the case from the administrative process and
second, to delay the hearing. While the district
court acknowledged it was “led 1o believe” that the
partics had stipulated to delay the administrative
resolution of the case pending the district court's
decision, 1he court nevertheless also appeared to
hotd that delay against the Director and the CM
Rules by finding there had been an unaccepiable
defay in responding to the Delivery Call. The
record simply does not support that assertion and,
as mndicated above, there is litkewise no basis for a
determination  that  the CM  Rules  are
uncenstitutional in this regard.

Clearly it was important to the drafters of our
Constitution that there be a timely resolution of
disputes relating to water. While there must be a
timely response to a delivery call, neither the
Constimation nor the statutes place any specific
timeframes  on  this  process, despite ample
opportunity to do so. Given the complexity of the
factual deierminations that must be made in
determining material jury, whether water sources
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are interconnected and whether curtailment of a
Junior's water right will indeed provide water to the
senior, it is difficult to imagine how such a
timeframe might be imposed across the board. It is
vastly more important that the Director have the
necessary  pertinent information and the time to
make a reasoned decision based on the available
facts.

Absent additional evidence that the Director abused
his discretion or that the delay in the hearing
schedule was unreasonable despite the self-imposed
extensions (both of which are appropriate to an “as
apphed™  challenge on  a  fully  developed
adminisirative record), there 1s no basis for setting
aside the M Rules based upon the lack of
specifically articulated time standards.

3. Lack of ghjective standards

[307 The district court noted that the CM Rules
centain criteria for the Director to consider in
responding to a delivery call, but was concemed by
“the absence of any objective standards from which
to evaluate the criteria™ Rule 42 lists factors the
Director may consider in  delermining material
injury and whether the holders of water rights are
using water efficiently and without waste, which
are decisions properly vested in the Director. Those
factors, of necessity, require some determination of
“reasonableness” and il 1 the lack of an objective
standard-something other than
“reasonableness”-which caused the district court to
conclude the Rules were facially defective. Given
the nature of the decisions which must be made in
determining how to respond to a delivery call, there
must be some exercise of discretion by the Director.
While it may be that the Director could apply these
factors m an unreasonable way, the Rules are not
facially deficient in not being more specific in
defining what 1s “reasonable™ in any given case.
Again, this is *447 an instance where an as applied
conslitutional challenge may be appropriate, but it
does not justify voiding the Rules in their entivety
for lack of objective standards beyond those
specifically listed in Rule 42 and elsewhere.

Page 20 o 27
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4. Failure to give legal effect to a partial decree

[317 The district court stated that “with the
exception of the water rights from Basin 01 (the
main stem of the Spake River upstream from
Milner Dam), the water rights at issue are within
one or more organized water districts.... Significant
to this analysis is that many of these rights have
been adjudicated and decreed in the SRBA.” These
water rights have abready been determined by the
Snake River Basin Adjudication court, which, at the
time of the adjudication of these rights, considered
the Director's recommendations, which identified
ISSUES pertaining 10 quantity, purpose of use, peint
of diversion, etc. The CM Rules, the district court
concluded, allow the Director to, in essence, re-
adjudicate water rights by conducting a complete
re-evaiuation of the scope and efficiencies of a
decreed water right in conjunction with a delivery
call. In effect, the court stated, a senior who has an
adjndicated water right through a partial decree
must re-defend the elements of his adjudicated right
cach time he makes a delivery call.

As indicated previously, this Court can consider a
facial challenge to the constitutionality of the Rules
only when the challenger establishes that “no set of
circumstances exists under which the Act would be
valid” /S50 v Salerno, 481 U.S. 739, 745, 107
S.Ct 2095, 2100, 95 L.Ed2d 697, 707 (1987}
{emphasis added). As stated by the district court In
this case, many of the water rights have already
been adjudicated in the SRBA, and some may be in
the process of being adjudicated. The court
recognized that "a partial decree is not conclusive
as 10 any post-adjudication circumstances or
unauthorized changes in its elements.” The disirict
Judge acknowledged that even with decreed water
rights, the Director does bhave some authority to
make determinations regarding material injury, the
reasonableness of a diversion, the reasonableness of
use and full economic development. Even 1f this
Court were to conclude that the CM Rules allow for
further limited analysis in some instances where,
depending on the case and iis specific procedural
background, there has been an adjudication, this
does not mean the Rules are unconstitutional in aff
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applications. Rather, the Rules’ constitutionality 1s
dependent upon the procedural background of the
specific case, which would make this an “as
applied” constitutional atlack.

CM Rule 42 hists factors “the Director may

consider in determining whether the holders of

water rights are suffering material injury and using
water efficiently and without waste..."TDAPA
37.03.11.42.01. Such [actors include the system,
diversion, and conveyance efficiency, the method
of irrigation  water application and alternate
reasonable means of diversion. /4. American Falls
argues the Director is not authorized to consider
such factors before administering water rights;
rather, the Director is “required to deliver the full
quantity of decreed senior water rights according 1o
their priority” rather than partake in this re-
evaluation. (emphasis m original bricf). American
Falls asserts the Rules are defective in giving the
Director, in essence, the authority to negoliaie with
the senior water right holder regarding the quantity
of water he will enforce under a delivery call-a
quantity that in some instances, has already been
adiudicated.

[32] Clearly, even as acknowledged by the district
court, the Director may consider facltors such as
those listed above m water rights administration.
Specitically, the Director “has the duty and
authority”™ to consider circumstances when the
waler user 1s not irrigating the full number of acres
decreed under the water right. If this Count were to
rule the Director lacks the power in a delivery call
1o evaluate whether the senior is putting the water
te beneficial use, we would be ignoring the
constitutional requirement thal priority over water
be extended only to those using the water.
Additionally, the water rights adjudications neither
address, nor answer, the questions presented in
delivery calls; thus, responding o delivery calls, as
conducted pursuant to the CM *448 Rules, do not
constitute  a re-adjudication. For example, the
SRBA court determines the waler sources, quantity,
priority date, pomnt of diversion, place, period and
purpose of use. 1.C. §§ 42-1411{2){a)-(j). However,
reasonableness is not an element of a water right;
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thus, evaluation of whether a diversion s
reasonable in the administration context should not
be deemed a re-adjudication. Schodde v. Twin Falls
Land & Water Co., 224 1.5, 107, 32 5.Ct. 470, 56
L.Ed. 686 (1912). Morcover, a partial decree need
not contain information on how each water right on
a source physically interacts or aflects other rights
on that same source.

Typically, the integration of priorities means
limiting groundwater use for the benefit of surface
water appropriators because surface water gencrally
was developed before groundwater. The physical
complications of integrating priorities often have
parallels in the administration of solely surface
water priorities. The complications are just more
frequent and dramatic when groundwater is involved.

Douglas L. Grant, The Complexities of Managing
Connected Surface and Ground Water Under the
Appropriation Do crrine, 22 Land & Water L.Rev.
63, 73 (1987).

Conjunctive administration “requires knowledge by
the IDWR of the relative priorities of the ground
and surface water rights, how the various ground
and surface water sources are interconnecied, and
how, when, where and to what extent the diversion
and use of water from cne source impacts the water
flows 1n that source and other sources”™ A4 & B
Irrigation Dist. v. Idaho Conservation Leagwe, 131
Idaho 411, 422, 958 P.2d 568, 579 (1997). That is
precisely the reason for the CM Rules and the need
for analysis and administration by the Director. In
that same vein, determining whether waste is laking
place is not a re-adjudicalion because clearly that
too, is not a decreed element of the right.

American Falis argues, though, that Rule 30.01
improperty shifts the burden to the senior
appropriator who has already obtlained a decreed
right and forces the senior right holder io re-
adjudicate or re-prove his decreed right whenever
he makes a delivery call. The district court agreed
and held that the Rules were fatally defective in not
contamming & presumption that “when a junior
diverts or withdraws water in times of a water
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shortage, it is presumed that there is injury (o a
senior.” The court cited Moe v. Harger, | 0 Idaho
302, 307, 77 P, 645, 647 (1904), as support for that
holding. Moe, however, was a case dealing with
competing  surface water rights and this case
involves interconnected ground and surface waler
rights. The issues presented are simply not the same.
When water is diverted from a surface strcam, the
flow 15 directly reduced, and the reduction is soon
felt by downstream users unless the distances
involved are great. When water is withdrawn from
an aquifer, however, the impact elsewhere in the
basin or on a hydrologically connected stream is
typically much slower.

Douglas 1. Grant, The Complexities of Managing
Connected Surface and Ground Water Under the
Appropriation Doctrine, 22 Land & Water L.Rev.
63, 74 (1987).

While perhaps the Rules can be read in different
ways, they «can be read consistently with
constitutional and statutory principles. The Rules
require the petitioner, that is the senior water rights
holder, to file a petition alleging that by reason of
diversion of water by junior priority ground water
rights holders, the petitioner is suffering material
injury.  That s consistent with the statutory
provision which requires a surface priority water
right holder claiming injury by junior water right
holders pumping from an aquifer to file a “written
statement under oath” sefting forth “the facts upon
which [he] founds his belief that the use of his right
is being adversely affected” by the pumping. 1.C. §
42-237b. The Rules further provide that the
petitioner file a description of his water rights,
including the decree, license, permit or ciamn for
such right, the water diversion and delivery system
he is using and the beneficial use being made. The
Rules then provide three additional types of
information which must be provided by the
petitioner; however, the Rules are clear in saying
that the addifional information should be provided
only if availabie 1o the petiticner.

{33][34]i35] The Rules should not bhe read as

containing a burden-shifting provision to *449
make the petitioner re-prove or re-adjudicate the
right which he already has. We note that in the
initial Order entered m this case, the Direclor
requested exiensive information from  Awmerican
Falls for the prior fifteen irrigation seasons, Lo
which American Talis objected in part. While there
is no question that some information is relevant and
necessary to the Director's determination of how
best to respond to a delivery call, the burden is not
on the senior water rights holder to re-prove an
adjudicated right. The presumption under Idaho law
s that the senior is entitled to his decreed waler
right, but there certainly may be some post-
adjudication factors which are relevant to the
determination of how much water is acmally
needed. The Rules may not be applied in such a
way as to force the senior to demonstrate an
entitlement to the water in the first place; that is
presumed by the filing of a petition containing
information about the decreed right. The Rules do
give the Director the tools by which to determine
“how the various ground and surface water sources
are interconnected, and how, when, where and to
what extent the diversion and vse of water from one
source impacts [others].” 4 & B frrigation Dist.,
131 tdaho at 422, 958 P.2d at 379, Once the initial
determination is made that material injury is
occurring or will occur, the junior then bears the
burden of proving that the call would be futile or to
challenge, in  some  other  constitutionally
permissible way, the senior's call,

For the purposes of the facial challenge with which
we are faced in this appeal, the CM Rules do not
unconstitutionally force a senior water rights holder
Lo re-adjudicate a right, nor do the Rales fatl to give
adequate consideration to a partial decree. In an “as
applied” challenge, it would be possible to analyze
on a fully developed factual record whether the
Director has improperly applied the Rules to place
100 great a burden on the senior water rights holder.
Facially, however, the Rules do not do so.

C. Are the “reasonable carryover” provisions of
Rule 42.01.g. of the CM Rules facially
unconstitutional?
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(3011371138} Storage water is water held in 3
reservolr and is intended to assist the holder of the
water right 1n meeting  their decreed needs.
Carryover is the unused waler in a reservoir at the
end of the irrigation year which is retained or stored
for future use 1 years of drought or Tow-water. See
Rayl v. Salmon River Canal Co., 66 Idaho 199, 157
P2d 76 (1945). One may acquire storage waler
rights and recerve a vested priority date  and
quantity, just as with any other water right. 1.C. §
42-202. There is no  slattory  provision  for
obtaining a decreed night lo “carryover” water.
Obviously, the quantity of any water available al
the end of the irmgation year is dependent upon a
number of factors like the irrigators’ needs during
the season, reservolr capacily and amouni of water
in the reservoir at the beginning of the season.

[39] The district court held that the CM Rules'
provision allowing a “reasonable” amount of carry-
over slorage injures vesled senjor storage water
rights in violation of the idaho Constitution and
water distribution statutes. The relevant provision 18
found in CM Rule 42, which provides:

042: DETERMINING MATERIAL INJURY
AND  REASONABLENESS OF WATER
DIVERSIONS (RULE 42).

01. Factors.Factors the Director may consider m
determining whether the holders of water nights are
suffering material injury and using water efficiently
and without waste include, but are not hmited o,
the following:

g. The extent to which the reguirements of the
holder of a senior-priority water right could be met
with the user's existing facilities and water supplies
by  employment reasonable  diversion  and
conveyance efficiency and conservation practices;
provided, however, the holder of a surface water
storage right shall be entitled to maintain a
reasonable amount of carry-over storage to
assure water supplies for future dry years. In
determining a reasonable amount of carry-over
storage, the Director shall consider the average
annual *450 rate of fill of storage reservoirs and the
average annual carry-over for prior comparable
water conditions and the projected water supply for
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the system.

IDAPA 37.03.11.042.01.g. (emphasis added). In
responding to a delivery call, this Rule hsts factors
for the Director to consider in  making his
determination, including the possible use of some
storage waler by the senior in order to avoid
unnecessarlly cutiing off water to a junior water
right holder. It is the district court's position that:
“absent a proper showing of waste, senior storage
right holders are allowed to store up to the quantity
stated in thewr storage right, free of diminishment
by the Director” Thus, the guestion is: are the
holders of storage water rights also entitled to nsist
on all available water to carryover for furure vyears
in order to assure that their full storage water right
is met (regardless of need).

The district courl's decision is based on the
assumption that storage rights are property rights
entitled to legal protection. Washington County
Ireigation Dist. v. Tafboy, 55 Idaho 382, 385, 43
P.2d 943, 945 (1935). In Tafboy, this Court held
that when water is stored, it becomes “the property
of the appropriators ... impressed with the public
tust to apply 1t to a Dbeneficial use” Jfd
Importantly, Talboy did not address the issue of
carryover. The Court has also held that i one
appropriates water for a beneficial use, he has a
valuable right entitled to protection. Murray w
Public Utifities Comm'n, 27 Idaho 603, 619, 130 P.
47, 50 (1915); Bennetr v. FTwin Falls North Side
Land & Water Co., 27 Tdaho 643, 651, 150 P. 336,
339 (1915). Nevertheless, that property right is still
subject 1o other reguirements of the prior
appropriation doctrine. The question is whether the
Direclorv's authority to limit the amount of water a
surface storage water right holder can save and
carryover to the next year, is an unconstitutional
impainment of storage water rights. IGWA  and
IDWR argue that ldaho law does not allow
curtaihment of vested junior rights when the senior
does not need additional water to achieve the
authorized beneficial use. They cite to Schodde v.
Twin Falls Land & Water Co, 161 F. 43 (9th
Cir.1908), which held that water rights must be
excrcised with “some regard to the rights of the
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public™ and “necessities of the people, and not se as
to deprive a whole neighborhood or community of
its use and vest an absolute monopoly in a single
mdividual.” [d at 47, It i1s IGWA's position based
on Schodde, that even vested warer rights are not
absolute; rather, such rights are limited to some
extent, by the needs of other water users and thus, i
is in accordance with ldahe law to place a
“reasonable” limit on the amount of water a person
may carryover for storage. The point of the
reasonable carry-over provision, argues IGWA, is
to determine whether the senior has a sufficient
water supply 1o meet ils actual needs, rather than
reutinely permitting water to be wasted through
storage and non-use.

This Court has invalidaied a rule adopted by a canal
company that allowed an individual shareholder of
the company to hold-over his allotted share of
stored water free from limitations, which reduced
the allocated amount of other shareholders. Glavin
v. Satmon River Canal Co., 44 ldaho 583, 258 P.
532 (1927). The Court invalidated the rule based on
“possible abuses,” such as a sitvation where a
sharehoider does not require the full use of his
aliotment, but he cayries 11 over to the detriment of
others. /d. at 589258 P.at 334, The Court noted:

. and we think it clear that, whatever may be the
exact nature of the ownership by an appropriator of
water thus stored by him, any property rights in #
must be considered and construed with reference 1o
the reasonableness of the use to which the water
stored is applied or 1o be applied.

Jd at 588-389, 258 P. at 534.

Thus, it is argued that the same logic supports CM
Rule 42, which allows the Direcior to refrain from
curtailing junior water rights if a senior has
sufficient  storage rights to meet his needs.
However, the Court in Rayl v. Salmon River Canal
Co., 66 ldaho 199, 157 P.2d 76 (1945) limited the
Glgvin helding to the facts In that case: “Quite
obviously, the above opinion did not hold and was
not mtended to hold that frrigation organizations
and/or appropriators of water could nel accumulate
within their appropriations®451 and hold storage
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over from one season lo the next.. The count
merely held the particular rule offended in certain
particulars.” Ray/, 66 ldaho at 201, 157 P.2d at 77.
This is simply a recognition that it 1s permissible
for the canal company to hold water over from one
year 1o the next absent abuse. The Court upheld the
amended rules m  Re/ because the earlier
deficiencies and possible abuses identified i
Glavin had  been  rectified. The Court  also
recognized the “fundamental difference™ between
“the diversion and use of water from a flowing
siream and a reservoir.” /d at 208157 P.2d at 80.
These cases do not address situations where stored
carryover water was, at the time of the litigation,
being wasted by storing away excessive amounts in
times of shortage. Rather, the Court foresaw abuses
that could occur when one 1s allowed to carryover
water despite detriment to others. Concurrent with
the right to use water in Idako “first in time,” is the
obligation to put that water to beneficial use. To
permit excessive carryover of stored water without
regard to the need for i, would be in itsell
unconstitutional. The CM Rules are not facially
unconstitutional in permitting some discretion in
ihe Director to determine whether the carryover
water is reasonably necessary for fulure needs.

[4G1i41] Again, this i an arca where the Rules are
not facially invalid, but there is room for challenge
on an “as applied” basis if the Rules are not applied
in a manner consistent with the Constitution.
Clearly American Falls has decreed storage rights.
Neither the ldaho Constitution, nor statutes, permit
imgation  districts  and  individual  water right
holders to waste water or unnecessarily hoard it
without putting it Lo some beneficial use. At oral
arpument, one of the irrigation district attorneys
candidly admitted that their position was that they
should be permitted to fili their entire storage water
right, regardless of whether there was any
mdication that it was necessary to fulfill current or
future needs and even though the irrigation districts
routinely sell or lease the water for uses unrelated
to the original rights. This is simply not the law of
{daho. While the prior appropriation doctrine
certainly gives pre-eminent rights to those who put
water 1o beneficial use first in time, this is not an
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absohite rule without exception. As previously
discussed, the Idaho Constitution and stanues do
nol permit waste and Ttequire waler (o be put to
beneficial use or be lost. Somewhere between the
absolute right to use a decreed water right and an
obligation not to waste it and to protect the public's
interest in this valuable commodity, lies an area for
the exercise ol discretion by the Director. This is
certainly not unfettered discretion, nor is it
discretion 1o be exercised without any oversight.
That oversight is provided by the courts, and upon a
properly  developed record, this Cowrt can
determine whether that exercise of discretion is
being properly carried out. For the purposes of this
appeal, however, the CM Rules are not facially
defective in providing some discretion in  the
Director to carry out this difficult and contentious
task. This Court uphelds the reasonable carryover
provisions in the CM Rules.

D. Are domestic and stock water rights properly
exempt?

[42] Not specifically raised by IDWR, although
raised generally in its argument that the district
court erred in voiding the CM Rules in their
entirety, is the issue relating to the CM Rules'
exclusion of domestic and stock water rights from
administration, The district court concluded that the
exclusion of these rights is unconstitutional and
arnounts to an unlawlul taking of prior vested water
rights. Article XV, § 3 of the ldaho Constitution
gives priority to domestic water tights but requires
that junior water right holders must compensate
seniors for any takmg of their water, Article XV, §
3 of the Idaho Constitution provides, in pertinent
part:

Priority of appropriation shall give the better
right as between those using the water; but when
the waters of any natural stream are not sufficient
for the service of all those desiring the use of the
same, those using the water for domestic purposes
shall (subject to such limitations as may be
prescribed by law) have preference over those
claiming for any other purpose.... But the usage by
such subsequent appropriators shall be subject to
such provisions of law regulating the taking*452 of
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private property and public use, as referred to in
section 14 of article 1 of this Constitution.

The relevant CM Rales provision also provides
domestic water rights with priority, exempting them
from delivery calls; however, unlike the
Constitution, the Rules do not address whether the
senior user will  be compensated for  the
taking:20.11. Domestic and Stock Watering Ground
Water Righis Exempt. A delivery call shall not be
effective against any ground water right used for
domestic purposes regardless of priority date where
such domestic use is within the hmits of the
definition set forth in Section 42-111, Idahe Code,
nor against any ground water right used for stock
watering where such stock watering is within the
Hmits of the definition set forth i Section
42-1401A( D), 1daho Code; provided, however, this
exemption shall not prehibit the holder of a water
right for domestic or stock watering uses from
making a dehivery call, including a delivery call
against the holders of other domestic or stock
watering rights, where the holder of such right is
suffering material injury.

IDAPA  37.03.11.020.11.  The district  court
conciuded that this Rule permits domestic users lo
take senior water rights without having to provide
any compensation. The question is if CM Rule
20.11 is in direct conflict with Article XV, Section
3 or if the two can be read together and applied in
accordance with the Constitution. As discussed
above, a provision of this same rule, Rule 20.02,
incorporates by reference all Idaho law, including
the Idaho Constitution, into the CM Rules. The
Rules do not exciude the possibility of a takings
claim to provide such compensation. The Rules
simply restate the portion of Article XV, Section 3
that gives priority to domestic water users, stating
that senior non-domestic users cannot curtail their
use via a delivery call.

There is no requirement that the CM Rules must
mcorperate every possible remedy to a senior who
feels that his water right has been improperly
reduced. A separate takings claiim 1s certainly not
prohibited by the Rules. The case before us is a
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facial challenge; unul faced with an appropriate
factual record complaint, we decline (o speculate
about whether a senior water rights holder wil]l be
properly compensated. The Rules are sufficient as
they are written.

E. What is the effect of the severability clause?

The district court made no {indings with respect 1o
the severability clause found i Rule 4 of the CM
Rules. IDAPA 37.03.11.004. The trial court simply
concluded that the Rules were unconstitutional in
their entirety and therefore completely  void.
Because this Count concludes that the district court
erred in that determination. we need not address the
impact of the severability clause and whether some
previsions could continue in effect. See, eg., In re
SRBA No. 39576, 128 ldaho 246, 264, 912 P.2d
614, 632 (1993) { “When determining whether the
remaining provisions in a statute can be severed
from the unconstitutional sections, this Court will,
when possible, recognize and give effect to the
intent of the Legislature as expressed through a
severability clause in the statute.”).

F. Are the Respondents entitled to attorney's fees?

American Falls has requested attormey fees om
appeal if it prevais. Attorney's fees may be
awarded to the prevailing party pursuant to 1.C. §
12-117 if the Court finds that “the party against
whom the judgment i1s rendered acted without a
reasonable basis in fact or law™™ LC. § 12-117.
American Falls is not the prevailing party in this
appeal and therefore, an award of fees is denied.

G. Did the district court improperly revoke its
order allowing the City of Poeatello to intervene?

{43] In the action below, the City of Pocateilo
(City) moved to intervene as a party to the
litigation, either by permission or as a maiter of
right. The motion was granted by the district court,
without indicating whether it was permissive or by
right, conditioned on the City's representation that
it would not take any action which would delay the
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proceedings. At that point in the proceedings, *453
the district court had already heard arguments on a
motion to disimiss and was drafling its opinion.
There had also been motions filed for summary
judgment which were noticed for hearing. The
district court issued its decision denying the motion
to dismiss. Ten days after the district court's ruling
and e¢leven days before the hearing set on the
pending motions, the City then moved to disqualify
the judge for canse. The basis for the City's motion
was an alleged conflict of interest, which the judge
had disclesed to the City three months earlier. The
district court ruled that the City had misrepresented
its position and was taking action to delay the
procecdings; therefore, the court revoked the earljer
order granting inlervention and denied the City's
motion to disqualify. In that {inal order, the district
court clarified that the earlier intervention had been
granted on a permissive basis and not because of
any determination that the City had a right to
intervene. The City then appealed the decision
denying intervention and also appealed the district
judge's refusal 1o disqualify himself.

Pursuani to LR.C.P. 24, a judge may grant either
permissive intervention or intervention of right.
Paraphrasing, mlervention is a matter of right
according to Rule 24:(1) when a statute confers an
unconditional right 1o intervene; or (2) when the
applicant claims an interest relating io the subject
of the action and the applicant is so situated that
disposition of the action may impair the applicant's
ability to protect that interest, “unless the
applicant's interest 1s adequately represented by
existing parties.” LR.CP. 24{a). In s order, the
district court determined that the City's interesis as
@ holder of water rights were adequately
represented by other parties to this action who
likewise held water rights. “fl]ntervention as of
right has been considered to be a mixed guestion of
law and fact involving the discretion of a trial
judge.” Rodriguer v. Oakley Valley Stone, Inc., 120
Idaho 370, 377, 816 P.2d 326, 333 (199]). The
district court did not err in determining that the
City's interests were adequately represented by
others and, therefore, the City could only intervene
if granied permission to do so.
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[441{451[46]1{47] A district court's decision to grant
or deny permissive Intervention 1s a matter of
discretion. Farrell v Bd of Comm¥s of Lemhi
Counry, 138 Idaho 378, 64 P.3d 304 (2002). In
determining whether the trial court properly
exercised its discretion, this Court engages in a
three-part Inguiry to determine: whether the trial
court correctly perceived the issue as cne of
discretion; whether the trial court acted within the
outer boundaries of its discretion and consistently
with the legal standards applicable to the specilic
choices available o 1) and whether the trial coun
reached its decision by an exescise of reason. /d
“On appeal, the appellant carries the burden of
showing that the district court committed error.
Error will not be presumed but must be
affirmatively shown on the record by appellant.” Jd
at 390, 64 P3d at 316, quoting Western Cmty Ins.
Co. v. Kickers Inc, 137 Idaho 303, 306, 48 P3d
634, 635 (2002).

In its decision revoking the prier order granting
intervention, the district couri indicated that this
was a discretionary decision. The district court also
acted within its discretion and consistently with the
legal standards and reached its decision through an
exercise of rcason. Specifically, the district courl
found that the City knew of the judge's alleged
conflict as early as 2000, and that it was disclosed
again by the judge two months before the City
sought o intervene. Further, the district courl
observed that the City did not seck disqualification
until ten days after the court ruled on the first
contested  motion.  Finally, the district court
concluded that intervention was sought for the
purpose of prejudicial delay and the City had
engaged in improper forum shopping. The Ciry has
not met its burden of demonstrating that the district
court committed error in its exercise of discretion;
thus, the district court properly revoked the order
allowing the City 1o intervene. Consequently, there
is no need to address the City's argument about the
ruling on its motion 1o disqualify the district judge.

To the extent the district court engaged in an
analysis of the constitutionality of the Rules “as
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applicd” to the facts of this case *454 before
administranive remedies were exhausted, it was
error. As to the perceived lack of procedural
components ariiculated in the Rules, Rule 20.02
incorporates  ldaho law; therefore, the failure to
recite certain burdens and evidentiary standards, set
specific timelines and set objective standards does
not make the Rules facially unconstitutional. The
CM Rules also survive a facial challenge in the
recognition given to partal decrees and m the
reatment of carryover water. The decision of the
district court granting partial summary judgment 1o
American Falis is reversed. The district court's
revocation of the City's motion 1o intervene was not
an abuse of discretion and 1s, therefore, affirmed.
We award costs on appeal to the Appeliants.

Chief  Justice  SCHROEDER  and  Justices
BURDICK, JONES and KIDWELIL., Pro Tem
concur.

idaho, 2007

American Falls Reservoir Dist. No. 2 v. Idaho
Dept. of Waier Resources

143 1daho 862, 154 P.3d 433
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